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MR.  JUSTICE  Mccormick  delivered  the  opinion  of  the  court. 

Louis  Piltaver  brought  suit  in  the  Circuit  Court  of  Cook 
County  against  Vojn  Djukovich  to  recover  for  personal  injuries 
suffered  by  the  plaintiff  and  which  he  alleged  were  caused  by 
a  collision  between  an  automobile  driven  by  him  and  one  driven 
by  the  defendant.   The  jury's  verdict  was  for  the  defendant. 
Judgment  was  entered  on  the  verdict  and  the  court  overruled 
the  post- trial  motion  of  the  plaintiff.   From  that  judgment 
the  plaintiff  now  appeals. 

The  plaintiff  contends  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence  and  that  a  certain  instruction 
was  offered  by  the  plaintiff  and  improperly  refused  by  the  court 
and  another  instruction  was  erroneously  given  by  the  court  on 
behalf  of  the  defendant. 

The  accident  occurred  on  October  4,  1954  at  about  12s 30 
a.m.   at  the  intersection  of  South  Chicago  Avenue  and  Harbor 
Avenue  in  the  City  of  Chicago,  This  intersection  is  of  the  type 
commonly  referred  to  as  a  "T"  intersection.   South  Chicago  Avenue, 
which  is  approximately  40  feet  wide,  runs  in  a  northwest=southeast 
direction,  and  Harbor  Avenue,  also  approximately  40  feet  wide, 
runs  in  an  east-west  direction  at  its  intersection  with  South 
Chicago  Avenue,   For  someone  driving  westerly.  Harbor  Avenue 
ends  at  the  intersection.   Railroad  viaducts  cross  South  Chicago 
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Avenue  both  to  the  north  and  to  the  south  of  this  intersection. 
The  viaduct  with  which  we  are  concerned  is  20  feet  south  of  the 
south  curb  line  of  Harbor  Avenue,   It  has  6  support  pillars , 
located  in  the  center  line  of  the  road,  which  pillars  are 
separated  by  a  space  approximately  6  to  7  feet.   The  passageway 
on  either  side  of  this  row  of  pillars,  for  north  or  south  traffic, 
measures  approximately  20  feet  from  the  pillars  to  the  respective 
curb  lines.  The  first,  or  most  northerly  pillar,  is  striped  and 
has  a  warning  light  on  it.   There  are  lights  under  the  viaduct. 

Just  prior  to  the  accident  the  plaintiff  was  driving 
his  automobile  west  on  Harbor  Avenue,  He  had  as  passengers 
Dagnillo  and  Esposito,   The  plaintiff  testified  that  when  he 
reached  the  intersection  he  came  to  a  complete  stop  at  the  east 
curb  line  of  South  Chicago  Avenue,  at  which  time  he  was  then  next 
to  the  center  line  of  Harbor  Avenue,  and  that  he  looked  both  ways 
and  saw  the  defendant's  car  about  300  feet  away,   Dagnillo 
estimated  the  car  to  be  200  feet  away.   The  plaintLff.  then 
proceeded  to  make  a  left  turn  to  go  south  on  South  Chicago 
Avenue,  At  that  time  he  was  driving  at  a  speed  of  15  miles  an 
hour  and  by  the  time  he  entered  under  the  viaduct  he  had  increased 
his  speed  to  20  miles  an  hour.   The  plaintiff  estimated  that  the 
rear  of  his  car  was  between  the  first  and  second  pillars  of  the 
viaduct  and  that  he  was  about  2  feet  west  of  the  row  of  pillars 
when  the  defendant's  car  struck  the  back  of  the  plaintiff's 
automobile. 

The  defendant  testified  that  he  was  dtiving  south  @n 
South  Chicago  Avenue  in  the  lane  next  to  the  west  curb,  at  an 
estimated  speed  of  25  to  30  miles  an  hour.  He  stated  that  the 
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first  time  he  saw  plaintiff's  automobile  was  when  it  was  barely 
25  feet  away  from  him  and  that  the  lights  on  the  plaintiff's 
car  were  lighted.  He  further  testified  that  the  plaintiff's 
car  was  stopped  under  the  viaduct  and  that  he  attempted  to 
pass  it  on  the  right  and  would  have  been  able  to  pass  it  if 
the  plaintiff  had  not  suddenly  pulled  out  in  front  of  him. 

The  plaintiff  and  Dagnillo  deny  that  their  car  was 
stopped  or  that  plaintiff  pulled  out  of  the  lane  in  which  he 
was  driving. 

The  defendant  stated  that  when  plaintiff  pulled  out  in 

front  of  him  he  (defendant)  blew  his  horn  and  applied  his  brakes 

but  was  unable  to  avoid  the  collision.   The  left  front  of  the 

defendant's  car  struck  the  right  rear  of  the  plaintiff's  car, 

knocking  it  into  the  third  pillar  under  the  viaduct  so  that  when 

the  car  stopped  it  was  facing  in  a  southeasterly  direction.   The 

car 
defendant' s^ came  to  rest  with  its  right  rear  against  the  west 

curb  of  South  Chicago  Avenue,  with  the  front  of  the  car  behind 

the  plaintiff's,  car,  thereby  blocking  the  southbound  lanes  of 

the  street, 

A  witness,  Angotti,  testified  that  he  was  a  passenger 
in  an  automobile  being  driven  south  on  South  Chicago  Avenue  5 
that  the  defendant's  car  passed  his  car  on  South  Chicago  Avenue 
Sl   block  and  a  half  from  Harbor  Avenue,  and  that  at  that  time  the 
defendant's  car  was  traveling  at  40  to  45  miles  an  hour. 

There  was  conflicting  testimony  concerning  the  presence 
or  absence  of  a  stop  sign  controlling  traffic  on  Harbor  Avenue. 
The  police  officers  who  came  to  investigate  the  accident,  the 
plaintiff,  and  the  plaintiff's  witness,  Dagnillo,  testified 
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that  no  stop  sign  was  there,  A  city  bureau  of  traffic  employee 
testified,  however,  that  the  city  records  indicated  there 
was  a  stop  sign  at  the  intersection. 

The  plaintiff  introduced  as  a  witness  a  court  reporter 
who  transcribed  a  statement  made  by  the  defendant  prior  to  the 
trial.   The  court  reporter  read  from  his  notes  and  testified 
that  a.  \:at   time  the  defendant  stated  he  did  not  know  how 
far  the  plaintiff's  car  was  from  his  when  he  first  saw  him;  that 
at  the  time  when  the  plaintiff's  car  started  from  its  stopped 
position  in  the  street  the  defendant's  car  was  200  feet  from 
the  plaintiff's  car  and  he  said  that  he  thought  the  plaintiff 
was  going  to  stop;  and  that  he,  the  defendant,  was  blowing  his 
horn. 

In  a  case  such  as  this  it  is  the  duty  of  the  jury  to 
reconcile  the  conflict  in  the  testimony  of  various  witnesses 
and  to  render  a  verdict  based  upon  the  evidence  which  they  deter^ 
mine  to  be  the  most  credible.   In  order  for  this  court,  to  set  . 
aside  their  verdict  it  is  necessary  that  we  find  it  to  be 
against  the  manifest  weight  of  the  evidence.   The  evidence  is 
in  sharp  conflict*  The  judge  in  the  trial  court  had  the  oppor° 
tunity  of  seeing  the  witnesses  and  hearing  them  testify  and  has 
placed  his  stamp  of  approval  on  the  verdict  by  overruling  the 
post- trial  motion  of  the  defendant.  We  cannot  properly  say 
that  the  verdict  is  against  the  manifest  weigh',  of  the  evidence. 
Had  the  jury  found  for  the  plaintiff  we  would  perforce  reach 
the  same  conclusion. 

The  plaintiff  also  objects  to  an  instruction  offered 
by  the  defendant  and  given  by  the  court.   The  instruction  is 
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as  follows: 

"There  was  in  force  in  the  State  of  Illinois  at  the 
titne  of  the  occurrence  in  question  a  certain  statute 
which  provided  that: 

'"No  person  shall  start  a  vehicle  which  is  stopped, 
standing,  or  parked  unless  and  until  such  movement 
can  be  made  with  reasonable  safety," 

"If  you  decide  that  a  party  violated  the  statute  on 
the  occasion  in  question,  then  you  may  consider  that  fact 
together  with  all  other  facts  and  circumstances  in 
evidence  in  determining  whether  or  not  a  party  was 
contributor! ly  negligent  before  and  at  the  time  of 
the  occurrence." 

At  the  titne  of  the  conference  on  instructions  the  plaintiff 
objected  to  the  instruction  on  the  ground  that  it  had  no  application 
to  the  case,  and  argued  that  the  statute  referred  to  vehicles  which 
were  stopped  for  a  lengthy  period  or  parked,  and  that  in  the 
instant  case  the  defendant's  evidence  was  that  the  car  of  the 
plaintiff  had  come  to  a  stop  during  the  time  when  he  was  making 
a  left  turn.   The  court  stated  that  he  had  indicated  the  day 
before,  during  the  conference,  that  he  had  thought  the  contention 
of  the  plaintiff  was  correct  but  nevertheless  he  would  give  the 
instruction. 

The  instruction  quotes  section  64  of  the  Uniform  Act 
Regulating  Traffic  on  Highways  (111.  Rev.  Stat,  chap,  95->l/2, 
par.  161).  This  section  is  headed  "Starting  parked  vehicle." 
There  are  various  other  sections  in  the  same  Act  dealing  with 
vehicles  turning  left  at  intersections;  vehicles  entering  through 
highway,  stop  intersection,  or  stop  crosswalk;  the  stopping  of 
vehicles  at  through  highways;  and  the  right  of  way  rules  with 
reference  to  vehicles  approaching  or  entering  intersections. 

In  the  case  before  us  the  defendant  in  his  testimony 
has  given  different  versions  of  the  accident.   The  first  version 


il     ( 


-6- 

was  given  by  hitn  when  he  was  called  as  an  adverse  witness.  At 
that  time  he  stated  that  when  he  was  a  block  and  a  half  from  where 
the  accident  happened  he  did  not  see  any  other  automobile  on  the 
street;  that  he  did  not  know  how  far  he  was  from  the  plaintiff's 
car  when  he  first  saw  it  but  that  the  plaintiff's  car  was  in  the 
middle  of  South  Chicago  Avenue,  stopped  right  in  the  center  under 
the  viaduct  facing  to  the  west;  that  he  did  not  pass  the  automobile 
while  it  was  standing  still;  and  that  the  plaintiff  pulled  in 
front  of  his  car.  When  he  testified  on  his  own  behalf  he  stated 
that  when  he  got  to  the  viaduct  the  plaintiff's  car  was  on  South 
Chicago  Avenue  in  the  intersection  between  the  two  viaducts;  that 
when  he  was  15  or  20  feet  away  he  blew  his  horn  and  at  the  time 
that  he  did  it  the  plaintiff  pulled  out;  that  the  plaintiff's  car 
was  making  a  turn  which  was  more  of  a  wide  curve;  that  at  the  time 
he  (defendant)  was  going  25  or  30  miles  an  hour;  and  that  at  the 
time  when  the  defendant  blew  his  horn  the  car  of  the  plaintiff 
was  moving.   The  defendant  also  testified  that  he  ran  into  the 
back  and  right  side  of  the  plaintiff's  car  and  at  that  time  the 
plaintiff's  car  was  going  south  in  the  same  direction  that  the 
defendant  was  going  a^id  was  under  the  viaduct  almost  in  the  center; 
and  that  the  plaintiff's  car  had  been  coming  from  Harbor  Avenue  and 
had  stopped  right  in  the  center  of  the  viaduct.   It  is  evident 
from  this  evidence  that  the  plaintiff  at  the  time  of  the  collision 
was  in  the  process  of  making  a  left  turn.   No  other  instructions 
were  given  on  the  right  of  way. 

In  the  case  before  us  it  is  impossible  to  determine 
from  the  defendant's  testimony  where  the  plaintiff's  car  was 
at  the  time  of  the  accident  or  what  he  was  doing.  An  instruction 
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of  this  type  should  be  given  only  where  the  evidence  would 
support  a  finding  that  the  injury  complained  of  was  proximately 
caused  by  the  violation  of  the  statute.   We  do  not  think  the 
evidence  here  is  of  that  character.   Nor  do  we  think  tKat 
this  particular  statute  was  intended  to  apply  to  the  circutn- 
stances  presented  in  this  case.   The  instruction  should  not 
have  been  given. 

The  plaintiff  also  complains  that  the  court  errone- 
ously refused  to  give  an  instruction  offered  by  him.   This 
instruction  is  as  follows: 

"If  you  find  from  a  preponderance  of  the  evidence 
that  plaintiff  stopped  the  automobile  he  was  driving  as 
near  the  nortr' j  Iglt  c£  _way  line  o'f  South  Chicago  Avenue 
as  possible,  and  at  the  time  he  started  to  cross  and 
turn  south  on  South  Chicago  Avenue,  vehicle  traffic 
on  South  Chicago  Avenue  was  at  such  a  distance  from 
the  intersection  that  it  would  not  if  driven  at  a 
reasonable  speed,  have  reached  the  intersection  before 
plaintiff,  if  driving  with  ordinary  care  would  have 
safely  crossed  and  turned  south  into  said  intersection, 
then  you  are  instructed  that  plaintiff  had  the  right 
of  way." 

The  instruction  is  similar  to  an  instruction  given  in  Emond  v. 
Wertheimer  Cattle  Co..  I  ic.  19  Ill,App.2d  389,  153  N.E.2d 
870.   However,  that  case  dealt  with  a  collision  at  an  inter- 
section of  the  ordinary  type  and  not  of  the  "T"  type  which  we 
have  in  the  case  before  us. 

Section  70  of  the  Act  regulating  traffic  (chap. 
95-1/2,  par,  167),  provides  in  subsection  (c) : 

"The  driver  of  a  vehicle  shall  likewise  stop  in 
obedience  to  a  stop  sign  as  required  herein  at  an 
intersection  where  a  stop  sign  is  erected  at  one  or 
more  entrances  thereto  although  not  a  part  of  a 
through  highway  and  shall  proceed  cautiously, 
yielding  to  vehicles  not  so  obliged  to  stop  which 
are  v;ithin  the  intersection  or  approaching  so 
closely  as  to  constitute  an  immediate  hazard,  but 
then  may  proceed." 


The  evidence  is  uncontradicted  that  the  plaintiff  stopped 
before  he  entered  South  Chicago  Avenue.   It  is  immaterial  v;hether 
he  stopped  in  obedience  to  a  stop  sign  or  not.  As  we  pointed  outj 
there  is  some  conflict  in  the  evidence  as  to  whether  or  not  there 
was  a  stop  sign  at  the  time  and  place  in  question.   The  duty 
placed  upon  the  plaintiff  when  he  enters  an  intersection  where 
there  is  a  stop  sign  is  that  he  shall  stop  and,  after  having 
yielded  to  vehicles  which  are  either  within  the  intersection  or 
approaching  so  closely  as  to  constitute  an  immediate  hazard,  he 
then  may  proceed  with  caution.   Section  6S(a)  of  the  Act  (chap, 
95-1/2,  par.  165(a))  provides  that  the  driver  of  a  vehicle 
approaching  an  intersection,  where  there  is  no  stop  sign,  shall 
yield  the  right  of  way  to  a  vehicle  which  has  entered  the  inter- 
section from  a  different  highway.   The  instruction  offered  was 
a  proper  instruction  and  should  have  been  given. 

Defendant  raises  a  point  that  the  instruction  is  improper 
inasmuch  as  it  impliedly  designates  South  Chicago  Avenue  as 
running  north  and  south  whereas  it  runs  at  a  slight  angle.  We 
do  not  think  that  this  deviation  would  have  confused  the  jury. 

Where  a  case  is  close  it  is  essential  that  the  jury 

be  properly  instructed.   In  Sims  v.  Chicago  Transit  Authority^ 

7  lll.App,2d  21,  129  N,E,2d  23,  we  said: 

"It  is  elementary  that  every  party  has  the  right  to 
have  the  law  applicable  to  his  case  stated  fairly, 
clearly,  distinctly  and  conveyed  to  the  jury  with 
substantial  accuracy  so  that  it  may  not  be  misled  to 
the  prejudice  of  the  party,  Chi-cago,  B.  &  Q.  R,  Co.  v, 
Payne,  49  111,  499;  Illinois  Cent,  R,  Co.  v.  Maffit, 
67  111.  431.  435;  Chicago  &  A,  R.  Co.  v.  Robinson,  106 
111.  142,  144-5;  Lyons  v.  Joseph  T.  Ryerson  &  Son,  242 
111.  409,  416;  Chicago  City  Ry.  Co.  v,  Canevin,  72  III. 
App,  81,  83;  West  Chicago  St.  R.  Co.  v.  Schenker,  78  111. 
App.  592,  593;  Gibbons  v.  Southern  Illinois  Ry.  &  Power 
Co.,  199  111.  App.  154,  161;  Seley  v.  Eckhardt,  233  111, 
App.  584;  Elmore  v,  Cummings,  321  111.  App.  234;  and  cf, 
Townsend  v.  Chicago  Transit  Authority,  1  111. App. 2d  77, 


-9- 

83.   He  has  the  right  to  have  the  jury  instructed  upon 
his  theories. of  recovery  or  defense.   Chicago,  B.  &  Q, 
R,  Co.  V.  Warner  J  supra;  Chicago  Union  Traction  Co.  v, 
Mee,  218  111.  9;  Chicago  &  E.  I.  R.  Co.  v.  Jennings , 
190  111.  478;  Young  v.  Illinois  Cent.  R.  Co.,  319  111. 
App.  311,  323;  Elmore  v,  Cummings,  supra.   Failure  to 
give  a  party  these  rights  which  are  tantamount  to  a 
fair  and  just  trial,  whenever  the  case  is  close  upon 
its  facts  or  the  evidence  conflicting,  and  the  failure 
is  material,  requires  that  the  verdict  be  set  aside, 
the  judgment  reversed  and  the  cause  remanded  for  new 
trial." 

Here  the  evidence  was  conflicting  and  the  case  wag  close. 
The  instruction  given  by  the  court  was  not  in  accord  with  the 
theory  advanced  by  the  defendant  as  a  basis  for  the  accident, 
i.e.,  that  the  plaintiff's  vehicle,  standing  in  the  middle  of 
South  Chicago  Avenue,  turned  directly  into  the  lane  in  which  the 
defendant  was  traveling.   The  instruction  refused  by  the  court 
correctly  sets  out  the  theory  of  the  plaintiff.   The  giving  of 
the  one  instruction  and  the  failure  of  the  court  to  give  the 
other  instruction  in  our  opinion  might  have  been  the  basis  for 
the  jury's  reaching  the  verdict  which  it  did. 

The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Dempsey,  P.J.,  and  Schwartz,  J.,  concur. 
Abstract  only. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee , 

V. 

JOHN  ADAMS, 

Defendant-Appellant . 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT: 

An  information  charged  that  on  December  20,  1961,  John 
Adams  unlawfully  carried  concealed  on  or  about  his  person  a  25- 
caliber  automatic  pistol.   In  a  trial  without  a  jury  on  a  plea  of 
not  guilty  the  court  found  the  defendant  guilty  as  charged  in  the 
information,  fined  him  $25  and  suspended  the  fine.   He  appeals. 

The  defendant,  married  and  the  father  of  three  children 
and  with  a  good  reputation  as  a  peaceable  and  law-abiding  citizen, 
was  driving  to  his  house  in  Chicago  at  about  1:30  A.M.,  Wednesday, 
December  20,  1961,  when  two  police  officers  in  an  automobile 
patrolling  the  area,  required  the  defendant's  car  to  stop.   The 
police  officers  were  on  the  lookout  for  a  burglary  suspect  driving 
a  compact  car  of  the  type  defendant  was  driving.   The  defendant 
got  out  of  his  car.   An  officer  searched  the  automobile  and  found    ^ 
a   25-caliber  loaded  pistol  on  the  floor  in  front  of  the  front 
seat.   The  policeman  who  made  the  search  testified  that  the  gun 
was  lying  on  the  floor  of  the  car  on  the  driver's  side  immediately 
in  front  of  the  front  seat,  and  that  upon  his  arrest  defendant 
said  that  he  had  the  gun  for  protection. 

Defendant  had  been  the  manager  of  a  well-known  bowling  alley 
with  a  .good  reputation  for  six  years.   Defendant  and  the  proprietor  of 
the  bowling  alley  testified  that  the  proprietor  requested  the 
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defendant  to  purchase  a  gun  "for  protection"  as  they  had  been  having 
trouble  with  rowdies  at  the  bowling  alley.   The  proprietor  paid  for 
the  gun.   It  appears  from  the  testimony  that  when  the  defendant 
left  the  bowling  alley  to  go  home  he  did  not  realize  that  he  had 
the  gun  in  his  possession.   Wlien  he  discovered  that  he  had  the  gun, 
he  shoved  it  under  the  front  seat.   It  was  well  under  the  front 
seat  at  the  time  he  stopped  his  car  on  command  of  the  police.   He 
thought  that  when  he  suddenly  applied  his  brakes  the  gun  slid 
forward  on  the  floor  from  its  position  under  the  front  seat.   He 
is  a  stout  man  and  cannot  readily  reach  down  from  his  position 
behind  the  wheel. 

The  defendant  is  charged  with  carrying  a  pistol  concealed 
on  or  about  his  person.   At  the  time  defendant  was  stopped  by  the 
police  the  gun  was  not  accessible  nor  was  it  concealed  on  or  about 
his  person.   See  People  v.  Liss,  406  111.  419;  People  v.  McClendon, 
23  111.  App.2d  10,  11.   The  gun  was  inaccessible.   Defendant  could 
not  have  grasped  it  without  opening  the  door  of  the  compact  car 
he  was  driving.   Under  the  law  and  the  evidence  the  defendant 
should  have  been  acquitted. 

The  judgment  entered  in  this  case  is  unusual  in  that  it 
is  followed  by  the  words  "fine  suspended."   In  criminal  law  the 
terms  "sentence"  and  "judgment"  are  generally  synonymous  and 
denote  the  action  of  the  court  formally  declaring  the  legal 
consequence  of  the  guilt  which  the  accused  has  confessed  or  of  which 
he  has  been  found  guilty.   24  C.J.S„  Criminal  Law,  Sec.  15,  page 
380.   The  general  rule  is  that  in  the  absence  of  statutory 
authority,  the  court  has  no  power  indefinitely  to  suspend  the 
execution  of  its  sentence,  and  that  any  such  order  made  after 
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judgment,  or  as  a  part  thereof,  is  to  that  extent  void.   24  C.J.S. 

Sees.  16-18(1),  page  868.   The  only  suspension  of  sentence 

authorized  in  Illinois  is  given  in  the  probation  act.   People  v. 

Wright,  296  111.  455,  462.   Should  the  order  suspending  the  fine  be 

considered  a  vacation  of  the  judgment,  the  case  would  be  pending 

and  there  would  be  no  judgment  from  which  to  appeal.   In  the  instant    // 

case  we  choose  to  view  the  suspension  of  the  fine  as  beyond  the 

power  of  the  court  and  a  nullity.   Under  this  assumption  the 

defendant  has  a  right  to  appeal  from  the  final  judgment. 

For  the  reasons  stated  the  judgment  is  reversed  and  the 

cause  is  remanded  with  directions  to  find  the  defendant  not  guilty 

and  to  enter  judgment  for  him^ 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

BRYANT,  P.J.,  and  FRIEND,  J.,  concur. 
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IN  TliE 

APPELLATE  COimr  or  ILLINOIS 

SECOND  DISTRICT,  SEC08«)  DIVISION 


^affa4i[  2, 


1963 


JA^^  '-^ 


OCTOBER  TERM,  A.    D.    1962  *^  L  i»»* ^*  ^"'"'^ 


PFOPLE  OF  THE  STATE  OF   ILLDiOXS, 
ex  rel.   CITIZENS   BANK  AMD  TS^T 
CO.,  as  Trustee  tmdUsr  Trust  Mos, 
148  and  126,  and  JOSEPH  A. 
NICOSIA, 

Plaint l££s»AppeI lees , 


vs. 


ROBERT   I.   WARP,   (^ainoan;   BAISOIB) 
BENSON,  WIU'UR  F.    BREDEHOR», 
jAlfgS  £.   CLAYSOK,   CHARU"^  F. 
HAMILTOM,  S11IART  LIBBY,  and 
HARRY  \K  WIAHT,  tnaofeers  o£  th@ 
Plan  CooBdjtsiao  of  the  Village  o£ 
Itasca,  Illinois, 

Defendants-Appellanta  < 


Circuit  Court  o£ 
DuPag#  County* 


WRIGHT,  —  i».  J. 

A  coGsplalDt  was  filed  in  the  Circuit  Court  o£  DuPage 
County  by  Che  plaintiffs  for  a  v^rit  of  MandjEmus  to  cooraand 
and  direct  the  defendants,  laeD^sars  of  the  Plan  ConaEOiission  of 
the  Village  •£  Itasca,   Illinois,   to  approve  the  plaintiffs' 
plan  of  developcaent  oi.  &  subdivisicKi  v^ich  is  to  be  located 
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within  a  <me  and  cme*hal£  mile  radiiis  o£  the  corpoir«t«  Ilmlta 
o£  th«  Villajj<s  of  Itasca.     Th«  de£es}<i«Dea  veiimcd  to  approve 
the  plaintiffs*  plan  o£  subdivision  on  tb«  g^round  that  It 
did  not  (XKOply  with  the  applicable  subdivision  ordiaaoces 
o£  the  Village  of  Itasca  or  the  zoaiag  ordinances  of  the 
County  of  DuPaga* 

Qo  MovsBibar  22,  1961,  the  trial  court  a»terad  a  judgoaent 
finding  that  the  plaintiffs  had  substantially  coi^plied  with 
all  of  the  requireaumts  of  the  subdivision  ordinances  of 
the  Village  of  Itiaca  and  ostlered  the  issuaitce  of  a  Writ  of 
Handanius  conaanding  and  dir«acting  the  defendants  to  approve 
the  pl«B.i  of  plaintiffs*  subdivision  as  theretofore  subiaitted 
to  tbam.     From  this  judgpiont  defendants  appeal. 

Plaintiffs-Appellees'  laotlon  to  dismiss  this  appeal  was 
taken  with  the  case  and  is  hereby  denied. 

Plaintiffs -Appellees  have  filed  no  brief  in  this  court. 
C^  this  state  of  the  record,  we  wmild  be  Justified  in 
reversing  «id  renanding  the  cause  without  further  discussion. 
Eckells  v.  City  Council  of  City  of  East  St.  liouis,  23  111. 
App.  2d  360,   163  U,  E.   2d  107. 

If  this  cause  is  considered  Wi  the  leserlts  It  atill  saist 
be  reversed  and  r«aanded. 

The  record  in  this  case  discloses  that  the  subdivision 
in  queati«a  is  located  in  l^Page  Co««ity  and  within  one  and 
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9ao-hal£  ialt^  of  the  corpor&te  limits  o£  the  Village  of 
Itasca • 

Ob  S^tmter  2,  19  5d,  the  President  and  Boavd  o£ 
Trastees  of  the  Villas  of  Itasca,  Illinois,  passed  Ordinance 
No.   121*58  being  the  subdlvisloa  regulations  of  the  village. 
This  ordifumce  ccMntaloed  provisioNss  end  regulations 
governing  the  subdiviaicm  and  platting  of  lands  in  the  Village 
of  Itasca  and  in  the  araa  one  $Xkd  one*half  miles  beyond 
tiM  village  limits*     The  restrictions  were  adopted  to  provide 
for  the  orderly  and  haxiaonious  developoent  of  the  Village. 
This  ordinsaice  also  provides  that  the  final  plat  of  a  sub* 
division  shall  be  sulHiitted  to  and  improved  by  the  Plan 
CosnissloD  of  the  Village. 

Ths  Board  of  Supervisors  of  nuPage  County  has  also 
passed  an  ordinance  for  the  mma»  purpose,  and  has  also 
passed  ffiiother  ordinimce  being  the  OuPage  Coimty  Zoning 
Ordinance.     The  latter  ordinance  requires  mte  acre  lots  wliere 
provisions  are  not  laede  or  provided  for  a  coraoon  systeia  of 
sanitary  aeMers  and  donestlc  water  supply  including  coranunity 
doaestic  water  plant,  and/or  cooBumity  sewage  treatnwnt 
plant* 

TUm  validity  of  these  ordln4mces  is  not  questioned  in  this 
litigation. 

Plaintiffs  are  the  owners  of  a  tract  of  land  within  one 

-3- 


and  aii«*hal£  aites  of  che  village  limits  of  the  Village  of 
Itaaca  which  th«7  piropoae  to  subdivide. 

The  Plan  Caraalsslon  of  the  Village  of  Itasca  refused  to 
mpprvw  tbe  final  plat  of  the  subdivislcK)  for  various 
reasons  which  are  set  forth  in  tm>  resolutlnma.     t'3ae  such 
reason  was  that  the  propewed  pl«ai  of  aubdivlsitwa  {Ktovided  for 
in  ffiEoess  of  t«io  lota  to  the  acre  without  plttns  aad  specl- 
floations  for  a  coonualty  treatsient  for  sewage  such  as  a 
•awsfa  tveataMfit  plant. 

The  plaintiffs  contend  that  they  have  substantially  com- 
plied  in  all  respects  with  the  re<jiUireBiients  of  Ordinance  Ho. 
121*58,  being  the  Subdivision  Fiegulations  of  the  Village  of 
Xtasea,  and  thAt  the  Plan  Csoaissioo  arbitrarily  refuses  to 
approve  their  final  plat. 

The  l«Frit  of  HsndasRM  is  one  of  the  extraordinary  reeo^ies 
provided  by  law  and  should  never  be  awarded  unless  the  party 
applying  for  it  shonnt  a  clear  rigiit  to  have  the  thing  sought 
by  it  done.     In  doubtful  cases,  it  should  not  be  ^«>ted. 
Swift  V.  IClein,  163  111,  269.     Cteie  applying  for  simdsiHiis  oust 
show  first  that  he  has  a  clear  legal  right  to  have  the  thing 
which  is  asked  for  dcme  mad  that  It  is  the  clear  legal  duty 
of  the  party  sought  to  be  coerced  to  do  the  thing  he  is 
ealled  upCRi  to  do.     Chicago  ^  Alton  Railroad  Co.,  v.  Suffem, 
129  III.  274. 
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The   Plaa  Cocasalssion  of  tha  Village  o£  Itasca,  defendant 
harein,  had  no  duty  to  approve  subdlvlsioa  plana  u^ich  were 
not  in  strict  conpliance  with  the  ordlnaacae  of  the  village 
and  bafore  applying  for  the  '^^<rit  of  Handamua,  the  plaintiffs 
should  tusve  tendered  the  CaoBtiaaion  plans  «hich  complied 
with  the  requireaents  of  the  ordinances  of  the  village  and  in 
the  absence  of  complete  coiapliance  a  court  is  without 
authority  to  issue  a  Writ  of  HusdanM.  People  ex  rel, 
Itaaastx  V.  City  of  Chicago,  2M   111.  576;  Walter  Rogers 
Inc.,  V.  Mortiraer,  19  111.  App*  2d  3S1,  li»3  M.  E.  2d  S35. 

Frora  an  exasainatioa  of  the  record  in  this  case,  it  appears 
that  the  plaintiffs  have  failed  to  show  that  th&y  have  fully 
coo^llod  with  the  subdivisloen  ordinances  of  the  Village  of 
Itasca.  In  fact,  the  order  of  the  trial  court  appealed  frora 
finds  that  the  ''plaintiffs  have  substantially  complied  with 
all  of  the  requireaents  of  the  subdivision  regulations  of 
the  Village  of  Itasca  relative  to  the  proposed  Golden  Gate 
Eatattti  Subdivision." 

3ubst«£itial  coo^tlionce  with  the  requiresaents  of  the 
subdivision  regulations  is  not  sufficient  for  the  awarding 
of  a  Writ  of  Haadaoua  directing  the  defendants  to  approve 
the  plan  of  plaintiffs'  subdivision,  but  before  the  fcifrit  will 
issue,  plaintiffs  loust  shcy»  a  coBB|>lete  coiapliance  by  theia 
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with  Che  aubdivislcm  regulation  ordinances.  This  they  have 
not  done  and  the  trial  cmirt  in  its  order  did  not  find  that 
there  had  been  coo^lete  cooEpliance  with  the  subdivielon 
regulations  hut  only  found  that  there  had  be^a  a  substantial 
coopliance  and  a  substantial  cosapllance  is  not  sufficient  to 
justify  the  Issuacice  of  a  Writ  of  Haadomts* 

The  jndgpwnt  of  the  Circuit  Court  of  DuPage  County  is 
reversed  and  rffiaanded  with  dir&cticms  to  quash  the  ^It  of 
^faadanu•  heretofore  issued. 

JudgBB^it  reversed  and  veatanded  with  directions. 
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General  No.  11631 
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IN  THE     , 
APPELLATE  COURT  Op  ILLINOIS 
SsqOND  DISTRICT  *  TIRST  DIVISION 
October  T»t-m,  A.D.  19G2 


fF  [1 1  i  i 


EDWARD  J.  KIDER^i 

Plaintiff-Appellee, 

BETH  SCOFIELD, 

Defendant-Appellant , 


'*>.  Appeal  from  the 
Citjpuit  Court  of 


Lake  Cdiinty, 

X, 


\ 


F 


DOVE,  J,  '  "  "' '-'"'■— ;-—-^'-"'-'*^- 

On  May  19,  1959,  the  Circuit  Court  of  Lake  County 

rendered  a  decree  of  foreclosure  and  sals«   This  decree  found 

that  the  amount  due  Edward  J,  Kidcra,  the  plaintiff  was  $18,148.48 

with  interest  thereon  at  SI  per  annum  from  May  19,  1D59;  that 

aeth  5Jcofiel«i  was  personally  liable  iar  X'r\^    payment  thereof  and 

directed  that  unless  the  amount  so  found  due  plaintiff  was  paid 

within  twenty-five  days  frtim  the  date  of  the  entry  of  the  decree, 

premi  ses 
that  the  aortga,gedA><3  sold  by  a  special  master  in  chancery  who  was 

appointed  by  the  decree  to  execute  it. 

The  special  master  thereafter,  and  on  August  7,  19S9, 

filed  his  report,  reciting  that  the  amount  found  due  plaintiff 

by  the  decree  of  May  19,  1959  had  not  been  paid  and  that  he 

executed  the  decree  by  selling,  as  provided  in  the  decree,  the 

premises  therein  described  t©  the  plaintiff,  Edward  J,  Kidera, 
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for  $18,679,S7  on  July  17,  1959,  This  «port  of  ««l©  ««(«/ 

also  the  spociai  master^  report  o?  4HtTibutior.  v/sfe  duly 

approved  by  the  court  on  August  7,  19P9,  This  report  of  sale 

recited  that  the  .-taount  due  the  plaintiff  on  the  day  of  sale 

was  $18,679,57{  that  the  moneys  derived  from  the  sale  wore 

sufficient  to  pay  the  astount  due  plaintiff,  with  interest, 

costs  and  expenses  of  said  sale;  that  purchaser,  b@ing  tl^e 

owner  of  the  indebtedness  evidenced  by  th«  note  secured  by  the 

foreclosed  raortgage  paid  the  special  master  the  unpaid  balance 

of  the  taxed  costs  and  that  he,  the  special  waster,  delivered 

to  hi»  a  certificate  of  purchase  as  directed  by  the  decree  and 

and 
as  provided  by  law,/that  he  filed  a  duplicate  thereof  in  the 

office  of  the  Recorder  of  Heeds,  as  provided  by  law. 

On  July  22,  i'JtQf   Beth  Sc«>field  fil«d  h@r  petition 

in  this  cause  and  thereafter  filed  an  amended  petition.   On 

Septeiaber  29,  1961  she  filed  her  s«»cond  ameoded  petition.  In 

this  second  amended  petition  she  referred  to  the  foreclosure 

M  proceedings  and  araong  other  things,  alleged  that  on  December  :s>, 

19SS  she  purchased  from  Kidera  the  15  acres  described  in  the 

foreclosure  complaint  for  $42,500,00;  th*t  she  paid  ICidera 

j  $21,000,00  and  executed  her  note  for  the  balance  and  s^scwred  its 

f 

/  payment  by  the  trust  deed  which  had  been  foreclosed  in  this 

proceeding.  The  petition  then  alleged  that  s  decree  of  foreclosure 

ani3  sale  was  rendered  on  May  19,  19S||is  th-it  a  sale  was  had  on 
July  17,  1959 J  that  Kidera  was  the  purchaser  at  the  sale  and 
received  a  certificate  of  purchase  fro®  the  special  mr.&ter.   It 
was  then  alleged  that  on  July   7,  1960  prior  to  the  expiration  of  the 
period  of  redemption,  petitioner  represented  to  s'idera  that  she 
was  prepared  to  redee«>  the  property;  that  she  had  made  arransesents 
to  procure  the  funds  necessary  to  do  soj  that  sh®  was  prepared  to 
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deliver  said  funds  upon  the  surrcndor  or  as«;i«Tnmer»t  of  the 
certificate  cf  salej  that  she  desired  assisn'aent  of  the  certificate 
of  sale  jaade  to  h«r  agent  or   nominee  for  convanience  in 
completing  the  transaction;  that  the  siwn  of  S 20^000, 00  was 
agreed  upon  between  the  parties  as  the  amount  necessary  to  effect 
the  redemption  and  that  Kidera  instructed  netitiorer  to  deposit 
said  «i>HOunt  with  his  attorney.  ,To«i«;^h  M.  Sike?5  and  thvTt  xjpor* 
that  being  done,  he,  Kidera,  would  instruct  his  attorney  to 
prepare  an  assignment  of  said  certificate  to  petitioner's  agent 
and  nomine©;  that  thereafter  petitioner  retained  Louis  Sehra, 
a  real  estate  broker,  to  so  act  for  her   as  her  agent  and  nominee 
and  that  on  July  16,  1960  Kidera  represented  to  petitiortcr  and 
to  said  Sehw  that  the  assianwent  v'owli!  be  r^repared  and  roadv 
for  delivery  on  July  18,  1360,  the  last  day  of  said  redeaption 
period. 

The  second  asiended  petition  then  averred  that  on 
July  18,  1960  petitioner,  by  her  agent,  Sehei,  tendered  to  Kidera 
a  hank  aonoy  order  for  $20,000,00  which  was  accepted  by  Sikes, 
plaintiff's  agent  ajtd  attorneyj  upon  the  representation  that 
Kidera  would  execute  and  deliver  an  asslgnaont  of  said 
certificate  of  sale  to  Behm  on  or  before  July  Zu,  19(^0;  that  these 
representations  wero  false,  known  by  Kidera  to  he  frtJse;  as  he, 
Kidera,  did  not  propose  to  assign  the  certificate  of  sale  to 
petitioner  or  her  agent  or  nominee  and  that  said  representations 
were  made  for  the  purpose  of  deceiving  and  defrauding:  petitioner 
who  was  ignorant  of  the  falsity  of  such  representations. 
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The  amended  petition  then  alleged  that  Kldera  after 

the  expiration  of  th«  perioii  of  rode^nption  refusetl  to  execute 

and  deliver  an  assignraent  of  th©  Certificate  of  Sale  to  petitioner 

or  to  her  agent,  and   charged  that  by  reasori  thereof  petitioner 

has  been  damaged  in  excess  of  540,000,00,   The  petition  further 

averred  that  the  special  raaster  had  executed  a  deed  to  Kidera  on 

Juni? 

May  IS,  1961,  vhich  wfis,  on  ^hr^ssjt?:  20,  19^1,  dtily  rscctdcd. 

The  nrayer  of  thti  petition  wsis  that  this  special 
master's  deed  he  set  aside;  that  Kidera  be  ordered  to  convey 
his  interest  in  the  property  described  therein  to  netitiojif^r, 
upon  paywent  of  the  red*i»ption  price  plus  interest,  costs  and 
fees  and  that,  in  defaislt  thereof,  a  snecial  master  be  appointed 
to  make  such  conveyance. 

Edward  J.  Kidera  answered  this  second  amended  ^letltion 
admlttjnp  the  inrtitutlon  of  the  foreclosure  proceeding?;  rrd  the 
rendition  of  J^  drcrrc:   of  ff-rf^clo^ure  fn>d  i^f.Ir  and  th«j  fssttance 
of  the  special  jsaster's  deed  and  thp  recordation  thereof,  f!S 
set  forth  ir  the  0n»endpd  petition,   Substantially  sll  the 
other  allegations  of  th«t  ain^nded   r-etHlon  ware  denied,  A  re»^ly 
was  filed  and  the  isswcs  msde  by  the  pJeadin5»s  v»ere  heard  by  the 
chaneelJor  who,  foilo^'ifjing  the  conclusion  of  the  evldeT;c«  and  the 
arp.iiments  of  counsel,  stated  thAt  petitioner  had  not  "roved  her 
case  and  accord inply  he  dismissed  the  amended  petition  and  denied 
petitioner  the  relief  soufht.  To  reverse  the  jod,(»ment  order, 
based  upon  the«e  findings?  of  the  chancellor  petitioner  has 
appealed « 
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Upon  the  hearing  petitioner  testified  that  in  December, 
195S  »he  purchased  of  Kidera.  20  acres  of  land  for  $42,500,00; 
that  sho  paid  $2i,SO0,00  and  executed  a  note  for  the  balance 
which  was  secured  by  a  trust  decdj  that  on  January  5,  1958 
sho  paid  $2,000,00  on  the  note  and  on  May  15,  1958  paid  an 
additional  $4,000,00  and  secured  a  partial  release  for  5  acres 
upon  which  a  motel  was  thereafter  erected.  She  further  testified 
that,  accompanied  by  Ruth  H'hite,  she  went  to  the  home  of 
Kidera  on  June  13,  1960;  that  they  went  to  see  him  about  snother 
laatter  but  in  their  conversation  she  told  Kidera  that  she  was 
attempting  to  borrow  money  and  redeetij  the  foreclosed  property; 
that  she  inquired  where  she  could  reach  him  as  he  was  seldo« 
home;  that  Kidera  then  said  "Fine,  when  you  get  tho  cioney  and 
are  ready  to  redeea,  go  see  Joe  Sikes,  you  kno«  hiH*,  he  is  my 
attorney  and  he  has  all  the  p*pers  and  he  will  take  car©  of  the 
assignfi>«nt  of  the  certificate  to  your  nominee". 

Petitioner  further  testified  that  subsequently  she  made 

an  arrangement  to  borrow  $20,000,00  fro»  Charles  Kulacowski  and 

that  about  seven  o'clock  on  the  ajorning  of  July  14,  11)60  she  had 

a  conversation  with  Joe  Bikes;  that  in  that  conversation  she  told 

Sikes  that  Kidera  had  "agreed  to  assign  the  certificate  and  that 

I  had  to  iaake  sure  and  I  wanted  him  to  coll  Kidera  befors  he  left 

for  work  that  morning  and  then  be  sure  to  call  me  back,   I  said 

that  the  Chicago  Title  and  Trust  Cowpany,  !!i.n<i   that  the  lawyer  that 

I  had  talked  to,  had  suggested  that  I  offer  Kidera  an  additional 

$200,00  to  assign  the  certificate  of  sale  to  perfect  title". 

Petitioner  further  testified  that  Mr,  Sikes  called  her  back  two 

hours  later  and  said  that  Kidera  said  "it  would  be  okay';  that 
petitionar  then  innuired  of  Sikc?:  "V.'hat  '..'ill  be  o';ay.  ^  and 

in  reply  Sikes  said,  "Kidera  said  it  will  be  okay,   lie  will  accept 

the  additional  1200,00  for  th©  certificate  of for  the 

assignment  of  the  certificate  of  sale". 
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This  witness  furthet  testified  that  she  told  Sikes 
that  she  would  have  to  have  the  certificate  of  sale  assigned 
to  her  nominee,  the  money  lender,  in  order  to  protect  him;  that 
she  requested  him  to  bring  the  certificate  to  the  office  of  Mark 
Beaubien,  the  Master  in  Chancery,  but  that  SiRes  told  her,  "Ho, 
I  will  keep  the  certificate  in  my  office". 

Petitioner  further  testified  that  Charles  Kulacowski 
informed  her  on  Thursday,  July  14,  i960  that  he  wa&  unable  to 
raise  the  money  to  loan  her  the  $20,000, GO  h©  had   prt>ii8is»©d;  that 
on  Friday,  July  15,  1960  she  contacted  other  parties  in  order  to 
obtain  the  ®onay  she  requirod;  that  on  Saturday,  July  16,  1960 
she  went  to  th©  office  of  Louis  '60^^   and  refl|u©sted  from  him  a 
loan  of  $20,000.00  and  he  agreed  to  let  her  have  this  amount  for 
which  she  agreed  to  pay  him  $1,000.00  "for  the  urn  tit   his  money 
for  a  short-term  of  90  days;"  that  after  this  conversation 
petitioner  and  BehM,  on  Saturday  atornin,?,  July  16,  I960  sought 
Sikes  and  found  him  at  his  home  and  Behm  went  In  the  house  to  talk 
to  Sikes  sMHxfBKMii  while  petitioner  remained  in  the  siutomobile; 
that  she  had  no  conversation  with  Sikes  that  tiayj  that  on  Monday, 
July  18,  1960  she  went  to  Sohm's  office  and  received  fro®  him 
a  check  which  she  subsequently  delivered  to  the  Chicago  Title  and 
Trust  Coiapany, 

As  abstracted  by  her  counsel  this  witness  continued: 
"The  next  conversation  I  had  with  anyone  concerning  this  transaction 
was  on  Wednesday.   Ruth  White  cat»e  to  my  Uome  and  we  went  to  Louia 
Beha's  office.   The  next  day  or  so  we  saw  Joe  Sikes  at  his  office. 
Ruth  White  and  myself  and  Louis  behra,  f  think  was  there".   This 
witness  was  then  asked:  "Shat  did  you  say  to  Hr,  Sikes  and  what  did 
he  say  to  you?"   To  this  question  she  replied:  "I  asked  Joe  Sikes 


.      til^iSt^S   iiBrAinu'i   tttmsin  tirtf 

t'j'-jfRffO  tti    t©tesV'  os"f.t    ,n9ldif«e& 
■>m»te  -931    Iflw    I 

ojt   alder.  luiiT   no  fA  hn^no'lui 

a    00,000,0.  ol 

:.'    Ait.ii*kXh9*    *ft3ll2    o'^ 
i.o.i$vao3  Oft  b»i(  &r(s   ^sii^ 


<ti«q«o. 


U^^   sJJTi  4  -■  J7  ' 


-- ■    ■■•  ■ ....   I   «oil««Te\  ......    ..V.    .,.r' 

•l«oJ  »J    lo':.  ilfW   rf»o8      .x^faaaub*^  no   «sw 


v»hy  Kidera  didn't  take  th^  money  and  why  he  gave  such  a  receipt 
as  he  did  to  Louis  3ehm  when  w©  had  already  had  a  definite  agreement 
for  Kidera  to  assign  the  cortificate'\   This  cjuestion  Wt^s  then 
asked:  "And  what  did  Mt«  Sikes  say  to  you  at  that  tiae?"  She 
replied}  "lie  said  Kidera  said  the  tlfae  limit  of  the  redemption 
is  past  and  he  doesn't  i^^ant  to  dlsctiss  it  and  as  a  result,  Joe 
Sikas  said  h©  didn't  want  to  discuss  it  any  more", 

Louis  I,  -iiishM   tijstifisd  that  h©  was  in  the  real  ©state 
business  with  offices  located  in  Grays  Lako»  that  he  was 
acquainted  with  Beth  Seofield;  thut  on  Saturday  morning,  July  16, 
1960,  he  had  a  telephone  conversation  with  her  in  which  sh& 
stated  sH©  needed  sow©  help  in  redeeming  har  property; that 
between  10 $30  and  lit 00  o'clock  that  morning  Mrs,  Scofield  came 
%0   his  office  and,  follov/ing  a  conversation  ther®,  ho  and  Mrs, 
Scofield  wont  to  Joe  Sik©s'  office  and  aeh«-«  told  Sik©s  he  was 
acting  on  bshalF  of   Mrs,  Scofield,  as  her   agent.   Mr,  Behra  was 
then  asked;  "What  did  you  say  to  hita  and  v^hnt  did  he  say  to  you 
about  th«  assignraent  ©f  this  certificate  of  sale  as  collateral, 
if  anything"?  The  witness   answ^redt  "W«li,  he  said  to  me  h©  had 
to  gat  it  signed  by  Mr,  Kidera",   The  witness  was  then  askedt 
"Did  Mr.  Sikes  hav©  any  further  G{?nver«ation  with  you  at  that 
ti»e  relating  to  any  conversation  with  'Ir.  Kidera  on  that  subject**? 
The  witness  answered  "Yes,  I  think  he  told  nc   the  only  thing 
it  was  necessary  to  have  the  money  there".   The  witness  was 
then  asked {  "May  I  ask  you  to  say,  Mr,  Boh^a,  just  what  did  Hr. 
Sik«s  say  to  you  relating;  to  his  prior  conversations  v;ith  Ht% 
Kidera,  if  anything?  "ifhat  did  Mr,  Sikos  say  to  you?"  and  the 
witness  answered?  "If  thai  $20,000,00  was  brought  in  ha  would 
assign  the  certificate", 
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TUis   witnessi   Laais   I.    Bebai,   furthsr  testified   that  on 
Monday,   July  18,    J960,   ho  wont   to  the   Bank   of  Antiech   and  got  a 
draft   for  |20,QOd,aO  and  that  he  took   it   to  th©   office  a£  Joo 
Sikes  at  Crays  Liak®  and  ^avs   it  to  Sikes  «hs>  recsiptcsd  hia   for   it. 
This  receipt   is  datsd   July   iS,    i'^oO  and  v^as   receivad   itt  svidejics 
without  objection  and   is  as   follows,  via: 

"Rccoiverl   of  Louis   I.   Behm,   a  certified 
cheek   in  the  amount  of  iVi^nty  Tiioa$an(i 
D»Jlars    ($20jGOO.O(5)    endorsed  by  hiv'-i, 
This   is  for  tne  purpose   af  socuring  an 
assignmi^nt  of  tho   special  Masteir,?  Cer- 
tificate of  saitj   in   Cen,   .'■^o,   fo9767 
of  the  Circuit   Court  of  Leke  County j^ 
Illinois,      If  Hd  Kiiera  Sr,    shall  itssiga 
this  cortif icJ«te  <Rn«3   deliver  th© 
same  to  Louis   i,   Behs   on  or  before 
July   20,    1960,    this  check    ?hall  he 
turnod  over  to  hd  Kidaroi,      Should  Bd 
Kidera   fail   tc  assi.in   and  do  liver   the 
above  certificate   of  sal©  by  the  aUovs 
i9<?nta«5i'uuj  date,   then  this  check   ?.b«sll  b© 
returned  to  Ltjuis  I,   8©hffl, 

Joseph   H,   3ik0s"« 
"Sale  rtjfused 
Check   retarnad   to  hohn 
en   749/60*' 

Upen  cras-s  examiwatioft  this  ^•i*itn«ss   t®stifli^d  that 
he  nevt&t  talked   to  Mr,   Xidora  at  &,uy  tlm^s,   eittmi-  'oei'or®   thtj 
receipt  was   issu'ad   ii*»r  aft^irwjirti,    that   the   »mSati«»n   in  thij   left 
hiktid  cornier  "Sale   refused,   check   retinrned   to  Behw  tin  7/iS/60" 
w«»  n»t   in  his  haiHlwritiugj   that   whoti  he    ieft   th©  chsjck   with 
Sikes  h«   tolsi  hin  "I  had  to  Siave   th©  c#rtifi«atit   or   I   w^ntQii 
the  asofteiy  back".     This  witness   further  testifi«ii  th*it   abowt   yjiS 
o*ci«ck   the    next   morning,    Tuesday,    July    19^    ?ilk©s   j»h0i»el   him 
and   said   that  Kidera   refused  to  ucc&pt  the  mon^jt 

Joseph   U,   Sikes   testified  th^it  h©  w&s  a   lawyer  witf» 
offices   in   Gri^ys   Laka   and   that  h*?   reproseivtisd  i(idera   in  t'l is 
foriitclosure   proceseding;    that   after  the   foreclosure   sale  he 
obtained   the  certificate   frots  tbs   Master  and  had    it    in  his 
possession  until   the  day  after  the  ©xpiration  of  the  period  of 
redemption* 
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T?»is  witness  further  testified  that  on  Wednesday, 
July  13,  1960  Mrs.  Scofield  came  to  his  office  and  he  had  a 
conversation  with  her.   The  witness  was  then  asked:  "At  that  time 
did  she  state  that  she  wanted  to  redeem  her  property  and  that  she 
wanted  to  know  if  you  would  be  in  your  office  the  next  day  so 
that  she  cculd  cowe  in  and  effect  a  redeiaption,  and  did  you  at 
that  tiiB©  tell  ner  that  you  would  be  in  your  office  and  that  she 
could  come  in  and  effect  the  rederaptiori  at  that  tiiae?"  The 
witness  answered:  "I  don't  believe  she  used  the  word  'redemption'. 
She  said  she  would  have  the  money  the  next  day  and  coiae  into  my 
office.   And  I  said  tisat  would  be  fine".   He  was  then  asked:  "Did 
she  state  at  that  time  that  in  addition  to  the  $18,000.00  necessary 
to  effect  the  redemption  that  she  desired  to  pay  an  additional 
$200,00?"  And  the  answer  was:  "She  did".   In  reply  to  a  further 
question,  Sikes  replied,  "I  asked  her  why  she  wanted  to  pay 
$200,00  extra  and  shut   said  that  her  attorney  had  advised  her  that 
if  she  paid  1 200,00  extra,  she  would  ijet  our  cooperation  in  turning 
over  the  title  policy  papers.  And  I  said  that  is  up  to  you  and 
your  attorney.   It  is  ail  rigijt  with  us". 

This  v«-itnoss  testified  that  on  Saturday,  July  Ifo,  li^60 
Louis  Benm  told  am   that  as  was  going  to  maka   a  loan  at  the 
Antiocn  Uank  to  assist  4rs,  Scofield;  that  Sixes  then  asked  Beam 
whether  he  was  goiiig  to  buy  the  certificate  or  effect  a  redemption; 
that  8ehm  replied  tnat  Ije  liad  checked  v-Jith  tha  Ciiicago  Title  Company 
and  they  advised  hisi  tliut  it  would  oe  better  to  take  an  assignment. 
"I  told  hira  (iienaj"  continued  this  witness,  "that  as  I  understand 
it  there  were  soKie  law  suits  pending  against  iJeth  Scofield  and  I 
didn't  know  the  effoct  of  thera  and  if  there  were  any  judgaSiits 
involved  that  if  he  didn't  take  the  assignment  that  iie  had  better 
be  careful.  He  said  ho  was  aware  at   that  situation.  'Ae   also  told 
iae  fte  did  not  want  to  lose  his  money", 
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Mr,  Sikes  further  ti^sti^ied  that  about  3:00  o'clock 
in  th'3  afternoon  of  ?*londay,  July  18,  li»60,  ,lohm   came  to  hla 
office  and  deposited  t*ith  hiia  a  check  for  $20,000,00  ftnd  when 
h0   did  so  Sikes  executed  the  receipt  h®r©iabei'or©  referred  toj 
that  shortly  thereafter,  on  the  saxats  afternoen,  he  had  a  tci©pho«e 
conversation  with  Kldera  and  in  answer  to  this  question,  "What 
w«is  said  in  the  conversation?"  Sikos  replied:  "Mr.  Kid©ra  called 
»o  and  said  he  understood  I  was  trying  to  reacli  him,   I  told  him, 
yes,  that  I   had  a  check  for  120,000,00  for  an  assignment  of  the 
certificate.  He  said,  did  he  Imve  to  ^aake  the  assignment,  and  I 
said  no,  that  he  didn't.   And  I  told  Isi®  that  if  I  was  to  accerit 
it  (the  check)  Oi>  the  b«sis  of  an  assignment,  why,  he  had  two  days 
in  which  to  corae  in.   If  he  didn't  want  to,  why,  then,  that  would 
b©  the  end  of  the  matter.   He  said  he  did  not  w«Bt  to  receive  it, 
and  I  sajd,  well,  if  they  vant  to  change  it  iB-rni   make  it  s  redesaptiion, 
would  you  be  hojae  that  ovcning?  And  hss  s;»id  he  would  be,   1  told 
him  I'd  get  ir  touch  v,'ith  Louis  Behw".  The  witness  was  thon  asked 
"When  did  you  have  a  conversation  after  that  with  Louis  sieh'n?",  and 
the  witness  replied:  "About  five  minutes  afterward,   I  talked  to 
Louis  Behffl  about  20  minutes  to  five,  Monday  aiternoon,  July  18, 
1S60,   I  told  him  W0  were  about  ready  to  close  the  office,  that 
I  had  just  talked  to  Ed  Kidera  and  he  did  not  •want  to  assign  tJie 
certificate,  I  said  if  he  wants  to  coittg  back  and  pick  up  the  check 
he  can  do  so,  and  that  Ed  Kid«ra  would  b&   at  liiji  home  that  evening 
and  if  he  wanted  to  make  a  rsdaaption  h©  can  take  it  directly  to 
Ed  Kidera's  horae  and  pressnt  him  th©  check  to  aaks  the   redemption". 

This  witness  further  tastifi^d  that  on  the  following 
morning  he  5*»as  not  at  his  office  hut  that  Bshm   s©nt  his  office  girl 
to  Sikes*  office  and  the  check  which  had  been  delivered  to   Sik^s, 
by  Beha,  th?  day  bofore  was  picked  up,   Hr,  Slkiss  iurther  testified 
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that  he  did  not,  at  any  time,  discuss  with  5Cid«»ra  anything 
about  Kidera  assigning  th©  certificate  to  anyore,  and  denied  that 
on  July  16,  i360  he  had  staled  to  b&hm   thiat  he  had  discussed  th© 
matter  of  the  assignment  with  Kidera  anr'  that  Kider^a  had  agreed 
to  it. 

Kuth  K'hit«,   a   friar»d   oi"  petitioner  teKtified   thai 
or  June   13,    11?60   she  and  spfellant   war*    in  the   sun  porch,   off 
the  garago,   at  Xidcra's  iuiusej   that    in  a  convorsation  with  »ir, 
Kidera,   Mrs.   Sccfiald   told  him   that   she   uas  iaakinjs  nrj^angements 
to  "fake  the  redemption  and   sisked   hi  a  about   th®  c«<"tifiCAte  and 
Kidfsra  toid  her  t;i»t  Sikes  would   assign  ihe  cert.ificata   to 
t.he  mon^y   lender;    that   on  Tueaday,   July   iU,    Ji)y(),    s!io   and 
appellant   wore  at   Sikos'    o'cfice   anJ   that  '^r,   Rikes    t«id  Her  that 
there  was   no  dsai   'ind   refused   to  >3iiicu3K   the  tijitter  furtiiey. 
On  cross   exasiination  this  H'lt;f«s3  testified   tUat    cho   first 
conversation  at  -Mr.   Sikss'   htwe   lasted  half  an  l.owr  and  that   she 
reweabers  Mr,   Kidera   told  Mrs,   Scofield  that   siie   shc««id   see  Mr. 
Sikes,   his  attorney  or  agent, 

Appeliep   testified   t!iiJt   the   or. 3,)-  conversation  h©   4JVer 
had   with  Mrs,   EcofieJd   vas    In   June    l^feG   ztt  hi?  house   at   which 
Ruth  White  i?i8s   present;   t^at   this  cor.V6.rsst itn    l^nsted   about 
forty-five   seconds   &nc  had   nothing   to  do  v=ith  th©    foreclosure 
proceedings   cr   sal?    ent!   thet   there  was   no  mention  m&4^  about 
redeeming   from  the  foreclc^syr®   sale  cr   assigning   th«  certificate 
of  purchase.      This  vitn^ss   further  testlfi^ji   that  ha   knew  Louis 
lieba,   recognized  HItb  whsn  he  was    jn  court   attrrjding  thiss  hearing 
but  Hai  not   scon  hin   for  fiv©  or   ten  yaars   previous   to  thst   tiwe; 
that  the  first   timo  ha    i«arn«d  that  Mr».    ScofielJ   or  Mr,   i-iehiB  desired 
to  procure  an  assign^snt  of  his  certificate  of  purcnasf?*  uas   th© 
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teiepiione  coiRVersation  he  had   with  Sikes  on  July  IS,    1960,   as 
related  by  Sikes;    that   in  that  corvorsation  ho   told   Sikes  he   was 
not   intcicslttu   ill   selling  the  certificate?    that  «?t  no   tirs?  did   he 
ever  discuss   Kith   Sikes  or  anyone  els?   Miy   thing  about   extending 
the  period   of   redemption  or  assigning  the  cortificatc   of  purchase, 

i«e  have    set   ^ut    the   evidence   qulf©   fully   ina«)i>ucb 
as  co!i5i3(*l   for  appellant   insist?   that   H  discloses   that   thsro 
was  an  agreewent   on  hsh^slf  of   Kitlern   to  assign  this  certificate 
of  pntch&se   to  Aehw,   aj'';'^«lla,nt '  3   no«in«?0,    that  Kldera,   at    this   last 
moment,    breached   this  agreetaent  and  Tcfn?.&d   to  do  S'l.      Ccuns^eJ 
then  argup   that   if  th<»re   t^^'as   no  agreement   to  sssisn   the 
certificate  of  parchitse   the  ch?»ncellr>r  orr^d  ir.  vot  folding 
thPt  a   redemftiOTi   wrs   actually  effected   on  July   IB,    ISf'O   when 
fieh».    left    with   .Sikes   the   c.ish^er's  check   fcr   l?0,000.00.      To 
affirm  the  order  cf  th<?   trial   couvt,    says  coun?al,    "v/ould  be   to 
j^rant   pn  affectionate  judiclri   benedictioo  ujon  a  disproportionate 
benefit  achieved  by  Kidera    through  circtsss stance?  clefirly 
irregular,   am  obviously  istifalr,    if  r.ct  cownrigl^t   ftftudwlent. 
To  reverse  would   be  corsonar>t   with   the  underlying  prirciple?   of. 
equity  and  good   conscience", 

Tt    is   true,   as  appellant   ur&®s,    that   equity  i^ili    grent 
relief  if^here   the   purchaser  at  e.  mortgage   foreclosure   s^tle  has, 
by  fraudulent  conduct,   prevented   the  ov;rey   of  the  equity  of 
redeeiption   from   redeefein^   within  the   statutory    tisso.      One 
seeking   to  redeen?    in  such   a   case  ®UFt  sllej'e   and   prove   inequitable 
conduct  on  the  part   of  the   p«iTi>fi?or  .'uich   rs   the  '9«king   fin  oral 
Rjjreewent    to  peroiit   tie  cwner   to  receem  rJ'tRV   the   stetutcry   period 
had   run  or   jndwciiij;    the   owner   cf   the  ecjuity   to   refiain   froa 
redeeraing  the   property  urtil   after  a   suit   involvitji:.  tht*  vwiidity 
of  the   sale   ai   the  jrewisfs  has   i>8cn   determined  (feocdworth   vs. 
Ssnain,    i7i    111.    502,    507), 
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We  have  read  s«v©rai  of  the  cases  cited  and  relied  upon 
by  appellant.   In  Black  vs.  Hooper  318  111.  133  it  appeared  that 
property  worth  in  excess  of  $12,060.00  was  purchased  at  an 

execution  sal©  for  $173,00,  The  court  said  that  the  rule  is 
that  where  there  are  irregularities,  fraud  or  circwsstances  of 
unfairness  connected  with  sach  a  sale,  a  court  of  equity  may 
allov;  redemption  upon  ©quitablc  terms  after  the  time  for 
reiiemption  Has  expired.  The  court  held  that  bocsause  of  the 
issuance  of  *n  invalid  execution  and  the  gross  inadequacy  of 
price  the  judgment  debtor  should  be  perreitted  to  redeem  his  property, 
In  Moore  vs.  Sibthorp,  39S  III,  418  the  property  involved  was 
valued  at  $21,450,00  and  was  subject  to  a  $2500,00  laortgaf.©.   It 
sold  for  $1714,00  subject  to  the  iaortgage  leaving  a  net  profit 
to  the  purchaser,  the  court  staid,  of  $17,236.00,   In  affirming 
the  decree  of  the  circuit  court  which  granted  the  wife  of  the 
judatsent  debtor  the  ri^ht  to  redoes  but  denyimj  that  right 
to  the  husband,  the  court  said  (j?,  4?,4)  that  the  policy  in  this 
state  where  no  innocent  parties  are  involved,  is   to  permit  a 
judgaent  debtor  to  redeea  upon  equitable  teras  even  though  the 
period  of  redemption  has  expired,  where  the  provisions  of  t!ic  law 
have  not  been  coi»plied  with  and  the  judgasent  creditor  vould 
otliervise  gain  a  benefit  to  which  he  is  not  entitled.  Other 
case»  cited  by  counsel  state  the  same  rule. 

There  is  no/J^^fslence  in  this  record  that  Kidera  ever 
personally  agreed  to  assign  this  certificate  to  anyone  at  anyti?ae  . 
It  is  not  contended  that  he  ever  discussed  Kith  his  attorney  or 
anyone  else  anything  about  extending  the  period  of  redemption. 
His  only  conversation  about  assigning  the  certificate  wsss  with  his 
attorney  and  what  he  told  hia  was  that  he  was  not  interested  in 
selling  or  assigning  the  certificate  to  any  ifsdividual  or  to  ^ny 
nosinee  of  any  individual. 
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The  testimony  in  this  record  falls  far  short  of 
supporting  the  allegations  and  charges  made  in  appellant's  second 
amended  petition.   The  only  conclusion  to  bo  drawn  from  all  the 
evidence  in  this  record  is  that  Mrs,  Scofield|  herself,  nevor 
desired  to  redeem  from  the  master's  sale  nor  ever  sought  any        , 
arrangement  with  Kldera  or  his  attorney  extending  the  period 
of  redemption.   She  did  seek  to  procure  an  assignment  of  the 
certificate  and  for  that  purpose  procured  a  cashier's  check 
for  120,000.00  and,  through  Louis  Behm,  sought  to  bring  about 
an  assignment  to  hix  of  the  certificate  of  purchase.   This  cashier's 
check  was  left  by  Behm  with  Sikes,  appellee's  attorney.   The 

understanding  of  Sikes  and  Sehm  was  reflected  in  the  written 

by   3ehm , 
instruuaent  signed  by  Sikes^  accepted/  That  instrument  never 

obligated  appellant  to  assign  the  certificate  to  3ehm  or  anyone 

else.   That  instrument  obligated  Sikes  to  return  the  cashier's 

check  to  Beh.Ts  if  Xidera  failed  to  assign  and  deliver  the  certificate 

of  sale  to  Behm.   It  also  obligated  Gikes  to  turn  over  the  cashier's 

ciieck  to  Xidera  if  h3,  Xidera,  ass  Igned  the  certificate  of  sale  to 

Behm, 

Sikes  testified  that  shortly  after  this  instrument  was 
executed  ho  cosBiBunicated  with  Kidera  who  declined  to  execute  any 
assignment  and  Sikes  within  five  sninutes  thereafter  and  prior  to 
five  o'clock  of  the  afternoon  of  July  13,  I960  communicated  to 
Behia,  Kldera's  decision.  According  to  Beh»a's  testimony  Sikes  did 
not  tell  him  of  Kidera's  refusal  until  about  9jJ5  o'clock  the 
following  morning. 

The  coDciuaicR  the  chancellor  arrived  at  was  based  upon 
the  credibility  of  the  several  witnesses.   He  observed  the  psrties 
to  this  proceeding  and  he  considered  their  testimony.  He  concluded 
that  the  evidence  did  not  sustain  the  charges  and  alle-jjations  of  the 
amended  petition.   We  agree,  and  the  judgment  order  npptialed  from 

is  affirmed, 

McNEAL,  P.J.  CONCURS. 

SMITH,     J.  CONCURS.  Judgment  Order  Affirmed, 
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IN  THE 

APPELLATE  COUKT  OF  ILLINOIS 

SECOND  DISTRICT,  SECOND  DIVISION 


JAN  2  11963 


OCTOBER  TERM,  A.    D.    1962  p  A  0  L  V.  ^i^  0  ^,Lf/ 


WILLIAM  D.   GRIFFIN  and  LAURA 
F.   GRIFFIN, 

Plaintiff s-Appellants 

vs. 

CHARLES  H.  PENCE  and 
ERNESTINE  E.  PENCE, 

Def endants^Appellees  * 


Appeal  from  the 
Circuit  Court  of 
Peoria  County. 


WRIGHT  —  P.  J. 

The  plaintiffs  and  the  defendants  are  the  owners  o£  lots 
in  a  subdivision  in  Peoria  Coitnty  known  as  Oak  Cliff.  On 
one  of  the  plaintiffs'  lots  is  a  residence  owned  and 
occupied  by  them.  The  defendants  commenced  construction  ox 
an  eight  room  apartment  house  on  one  of  their  lots. 
Plaintiffs  instituted  a  suit  for  an  injunction  restraining 
the  defendants  from  constructing  this  building  in  the  manner 
planned  on  the  ground  that  it  would  violate  certain 
covenants  and  restrictions  imposed  on  all  lots  in  the 
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st^xiivisloii. 

D»£«idiaiits*  ootioo  to  dimaiMa  l±te  cMiplalnt  on  th« 
g/mmd  tluit  it:  does  not  stiita  &  caus«  o£  action  w«b  vastaiaed 
mad  thm  trial  cowrt  enterad  JjudsiBMit  in  £avor  o£  the 
49itndtt»tt  miA  it@iASjtmt  th&  plaintiffs  in  bar  o£  the  octioci  ami 
for  eoatbt,  frcm  «^&cb  Judgtaeot  plaintiffs  aj^peal. 

tbo  daodi  CEonm^ing  these  precoises  to  the  defeodimts  was 

specifically  sHKie  subject  to  certain  restricti^ras,  the 

pertinent  p«ragr4^^  of  the  restrictions  being  aa  iollmm: 

"3*     Ho  <lM«llin9  shall  be  constructed  on 
any  lot  at  a  cost  o£  less  than  $30,300.00 
bsaed  upon  cost  le^i^ls  prevailing  tn  January 
1,  19S9;  it  being  the  intention  and  purpose  o£ 
this  restriction  to  assuore  all  dwellings  shall 
be  of  a  quality  of  worioaansbip  and  materials 
substantially  the  saae  or  better  than  that 
tdbich  can  be  prochiced  on  said  date  at  the  ndxi" 
isMtt  cost  stated  therein  for  the  ndnisaura  per* 
sKitt«d  <^f@ll.ing  sise.     The  grouBod  floor  area 
ci»£  ttkm  mttsM  structure*  eieclusive  of  garages, 
breMseways  and  perches  shall  not  be  less  than 
1,600  square  feet.'* 

The  only  allegation  in  the  coiuplaint  alleging  a  viola- 
Cion  of  aoy  of  the  restrictions  is  Paragraj^i  7  vhlch  allegi« 
"that  QotvithstaadiBS  fdhe  provisions  of  said  restrictions, 
Che  defendants  coBBMOced  construction  of  an  apartment  build- 
ing on  the  preeoises  o«ni8d  by  then  which  is  not  JUi  coo^llimice 
wi^  said  restrictioos,  particularly  with  Paragraph  3 
tiiereof »  in  that  t^M  apartasots  in  said  c^sortaeat  building  have 
SB  area  of  l^s  ttum  l,dOO  square  feet  and  each  ^ifiartaent 
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tb«r«(»f  will  have  a  rmmoMtble  cost  o£  lees  tbaa 
$30,000.00. 

It  htm  long  be«a  tli«  v^ln  i«  our  state  that  rostrlotive 
carvesMmts  as  to  real  estate  shall  be  strictly  construed  aad 
that  all  doubts  are  to  be  r«wolved  £a  favor  o£  the  ftee  use 
and  enioyiaettt  o£  the  pxQpmsty,     l«abBdle  v*  liorria,  :^03  III. 
321;  Boylston  v.  Uolrnes,  276  £11.  279. 

Hie  plaintiffs  agree  and  concede  la  their  brief  that  the 
dafendants  under  the  restrictions  are  entitled  to  erect  an 
apartiaent  house  but  contend  that  each  apartoeat  isa  the  aptart- 
SEHttt  house  will  constitute  a  single  dwelling,  and  to  satisfy 
ttte  restrictions  set  forth  in  'eata$;fagki  3  oust  cmitain  not 
less  t2taa  1,600  «4|u«re  feet  and  cost  not  less  than  $30,000.00. 

It  Is  the  contcation  of  the  defendants  that  the 
restrlctiiHis  require-  that  the  ground  floor  area  of  the  main 
structure  or  entire  «^M9artBMsnt  hiMise  ahall  contaisi  not  less 
than  1,600  s<tuare  feet,  and  that  the  oaln  structure  shall  cost 
not  less  than  $30,000.00. 

This  is  a  coBiilaiot  for  an  inJunetisMa  mn^  it  imist  appesr 
en  the  face  of  the  CQaq>laint  that  the  plaintiff  htm  a  clear 
rigjbit  to  injunctive  relief.     Gates  v.  Sweitiser,  347  111.  353; 
Hope  V.  iiO|>e,  350  111.  App.   190,   112  M.  E.  2d  495. 

A  dat^naioation  of  this  case  diqiNnds  U]^m  the  inter- 
pretation or  construction  placed  on  Paragri^b  3  of  the 
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ra«trlctioo8  beretofav«  8«t  out  1»  this  c^inioo, 

Vl«  as«  not  convinced  hiy  th«  ar^uraent  o£  plaint  i££s  that 
tik9  word  (Sitfolllog  as  used  la  Paragraph  3  o£  tho  r«dtrictlons 
BMuna  aacdli  laiit  in  tha  a{»artsBMmt  house  is  to  h&  considered  a 
saparata  dualling*    Wa  believe  that  the  raatrietions  c<m* 
tainad  in  Paragraph  3  only  roquire  that  tha  ground  floor  aoraa 
of  tha  raain  structure  or  eotlrd  apartment  building  «liich  con- 
stitutes a  (Smiling  shall  have  an  arcta  of  not  l«is  th«R 
1*600  sqiuara  feat  and  the  entire  structure  shall  have  a 
raasooahle  cost  of  net  less  than  $30,000.00. 

Tbs  rM  trie t  ions  contained  in  Paragra|ri3  3  as  hezretofore 
sat  out  ifera  not  intended  to  hatapar  the  free  use  of  the  lots 
in  the  syt»divl8ioa,  but  the  lots  were  roada  subject  to  these 
restrictions  to  prevent  tha  aasuitruction  of  ssaall  in* 
OKpensive  structures  that  would  tend  to  decrease  the  value  of 
other  lots  and  dwsllings  in  t^  oubdivisioe:;. 

If  tdha  original  graatMr  bi^  intended  that  each  s^f»artaMmt 
unit  should  cost  not  less  than  $30,000.00  and  contain  not 
lass  thM)  1»60Q  square  feet,  it  loould  haiM  baen  a  simple 
natter  to  set  such  requireoaits  out  by  apt  verds  in  the 
rastrictioctt. 

In  visKf  of  the  coostructicm  nhich  we  place  on  Paragraj^ 
3  of  the  restrictions,  it  follows  tiliat  Parttgrafriia  7  of  the 
plaintiffs'  eoaplaint,  v^i€^  alleges  iM  s«d9Stanoe  chat  tha 
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•pavtaoat  building  ccwwwwwfd  \ay  the  <i«£fln«l«ae  is  in  violation 
of  tbm  rflstxicciona  because  e«cii  aiMnrtaaMtat  la  th«  ntxvtctvnee 
vill  havtt  an  me^&Oi  oi  lass  than  1,600  square  Mmet  and  that 
aaeh  agmttment  %rill  havt  a  raasoiaabie  coat  of  l&sts  Hum 
$30,090«00t  doas  not  stat^  a  cause  o£  actioo.    This  alXaga* 
tion  irtMO  takm  as  admitted  daas  not  allege  facts  that 
constitute  a  violation  o>£  Paragm^  3  o£  the  restrlctitu 
covenants. 

The  judigoKMnt  o£  the  Circuit  Oouxt  o£  Feorla  County  is 
afiiraad. 

J  AFFIRMED. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Defendant  in  Error, 

V. 

DANIEL  RIZZO, 

Plaintiff  In  Error. 


3<f/^--J 


WRIT  OF  ERROR  TO 
MUNICIPAL  COURT  OF 
CHICAGO. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendant,  Daniel  RizEO,  a  police  officer  of  the  City  of 
Chicago,  was  charged  in  an  information  with  unlawfully  receiving 
$10  for  omitting  to  arrest  a  traffic  violator.   In  a  nonjury  trial, 
defendant  was  found  guilty  and  a  $100  fine  was  assessed  Against 
him.   Defendant  appeals. 

The  information,  filed  September  26,  1960,  charged  that 
'•  *  *  *  Daniel  Rizzo  *  *  *  on  the  24th  day  of  September  A.D, 
1960,  at  the  City  of  Chicago  aforesaid  did  then  and  there  being 
a  police  officer  of  the  City  of  Chicago  authorized  to  serve  legal 
process,  and  did  and  there  unlawfully  receive  ten  dollars  in 
United  States  currency  from  Theodore  Samuels  for  omitting  to 
arrest  Theodore  Samuels  for  a  violation  of  a  traffic  law.   In 
violation  of  Chapter  38,  Par.  81,  Illinois  Revised  Statutes  *  *  *," 

The  evidence  shows  that  the  complaining  witness,  Theodore 
Samuels,  on  the  evening  of  September  24,  1960,  while  driving  his 
car  on  a  public  street  in  Chicago,  was  stopped  by  the  defendant, 
who  told  Samuels  that  he  had  failed  to  stop  at  a  stop  sign,  and 
that  such  a  violation  would  result  in  a  $10  fine  and  the  posting 
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of  a  bond.   Samuels  denied  the  accusation.   Defendant  stated  he 
was  in  financial  difficulty  and  was  in  need  of  money.   Samuels 
told  defendant  that  he  had  no  money  but  did  have  a  traveler's 
check,  which  he  could  cash.   They  arranged  to  meet  at  10:30  P.M. 
at  Clark  and  Halsted  Streets.   Defendant  took  possession  of  the 
driver's  license  of  Samuels  and  agreed  to  return  it  later. 

Samuels  returned  to  his  hotel  and  made  contact  with  the 
police  department.   Later,  the  deputy  chief  of  the  patrol  division 
of  the  Chicago  police,  Bernard  Deir,  and  two  police  officers,  met 
with  Samuels  and  drove  to  the  vicinity  of  Clark  and  Halsted  Streets 
Deir  gave  Samuels  a  $10  bill  and  recorded  the  serial  number. 
Samuels  went  over  to  defendant's  car,  which  was  parked  in  the 
vicinity,  got  into  it,  and  gave  defendant,  who  was  wearing  a 
regular  police  uniform,  the  $10  bill  he  received  from  Deir.  De= 
fendant  returned  to  Samuels  his  driver's  license,  and  they  sepa= 
rated. 

About  a  half  hour  later  on  the  same  evening,  Samuels  saw 
defendant  at  a  police  station  and  identified  him  out  of  a  l ine= 
up  of  four  other  policemen.   Defendant,  after  being  placed  pnder 
arrest  and  when  threatened  with  a  search  of  his  person,  gave  up 
a  $10  bill,  which  he  took  from  his  shoe.   It  bore  the  same  serial 
number  as  that  of  the  $10  bill  given  to  Samuels  by  Deir. 

Defendant  testified  that  he  had  never  seen  Samuels  before. 
He  denied  he  received  the  $10  from  anyone  for  omitting  to  arrest 
for  a  traffic  violation,  and  also  denied  any  possession  of  the 
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driver's  license  of  Samuels, 

Paragraph  81  (Ch.  38,  111.  Rev.  Stat,  1959,  which  has  been 

superseded  by  1I33»3  of  the  Criminal  Code  of  1961)  reads  as  follows  s 

"If  a  sheriffs  constables,  or  other  officer  authorized 
to  serve  legal  process j  receives  from  a  defendant,  or  from 
any  other  person,  any  money  or  other  valuable  thing  as  a 
consideration,  reward  or  inducement  for  omitting  or  delay- 
ing to  arrest  a  defendant,  or  to  carry  him  before  a  magis= 
trate,  or  for  delaying  to  take  a  person  to  prison,  or  for 
postponing  the  sale  of  property  under  an  execution,  or 
for  omitting  or  delaying  to  perform  any  duty  pertaining 
to  his  office,  he  shall  be  fined  not  exceeding  $300,  or 
confined  in  the  county  jail  not  exceeding  three  months," 

Defendant  does  not  contend  that  the  State  failed  to  adduce 
sufficient  evidence  to  prove  the  acts  set  forth  in  the  information, 
nor  does  he  question  the  applicability  of  the  statute  to  police 
officers  on  duty.   Rather,  his  sole  contention  is  that  the  statute 
requires  the  State  to  prove  "that  he  had  a  warrant  for  the  arrest 
of  Theodore  Samuels  in  his  possession,  and  that  he  failed  to 
arrest  Mr,  Samuels  pursuant  to  the  mandate  of  the  warrant," 

We  have  examined  authorities  cited  by  defendant  to  support 
the  contention  that  it  is  obvious  that  an  officer  who  is  charged 
with  violating  paragraph  81  "must  have  in  his  possession  legal 
process,"  We  agree  that  "process"  is  the  means  of  compelling 
a  defendant  to  appear  in  court;  that  any  means  of  acquiring  juris = 
diction  is  properly  denominated  "process"  and  includes  the  serving 
of  summons  (Oedon  v.  Gianakos»  415  111.  591,  596  (1953));  also, 
that  a  warrant  for  arrest  is  "process,"   72  CJ.S,  988. 

We  have  also  examined  a  Michigan  statute  cited  by  defend^ 
ant  (Michigan  Annotated  Statutes,  Vol,  24,  §28.318),  which  provides 
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"Any  sheriff,  coroner,  constablcj  peace  officer,  or 
any  other  officer  authorized  to  serve  process  or  arrest 
or  apprehend  offenders-  against  criminal  law  who  shall 
receive  from  a  defendant  ***.»• 

We  are  not  persuaded  that  these  authorities  indicate  that 
paragraph  81  should  be  interpreted  to  require  proof  that  a  police 
officer,  on  duty,  must  be  "armed  with  a  warrant  for  the  arrest    ' 
of  a  defendant"  before  the  officer  can  be  found  guilty  of  violate 
ing  the  provisions  of  paragraph  81.   We  believe  the  words  "or 
other  officer  authorized  to  serve  legal  process"  are  intended 
to  limit  and.  define,  the  class,  to  be  included  in..  Lts  provisions » 
This  interpretation  is  supported  by  the  language  of  the  other 
articles  appearing  under  the  heading  of  "Bribery"  in  Chapter  38, 
Any  other  interpretation  would  be  contrary  to  the  spirit  of  the 
statute  (Ch,  38,  §657),  and  the  many  authorities  which  provide 
that  any  officer  may  arrest  without  a  warrant,  as  here,  "for  a 
criminal  offense  committed  or  attempted  in  his  presence,  *  *  *o" 
People  V.  Edge.  406  111.  490  (1950);  People  v.  Fiorito.  19  111. 2d 
246  (1960). 

We  also  conclude  that  the  term  "defendant,"  as  used  in 
paragraph  81,  is  not  limited  to  the  class  of  persons  "against  whom 
a  civil  suit  or  action  has  been  filed,"  We  believe  it  was  inte 
.to  include  any  criminal  offender  who  was  about  to  be  apprehended 
or  arrested. 

For  the  reasons  given,  the  judgment  against  defendant  is 
affirmed. 

AFFIRMED, 
BURMAN,  P,J.,  and  ENGLISH,  J.,  concur. 
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MARIO  M,  MAEIKELLI  and  VAiilE  F, 
fvAilllJELLI, 


Plaint  iff s -Appellant  s , 


va, 


TRI-3ILT  GOiiSTilUCTIOK,  IKG,,  an 
Illinois  Corporation,  PETER  T. 
TRICLO,  AKGELA  lU  TRIOLO,   JOSEPH 
TRIOLO  and  FiAlLGARET  TRIOLO, 

Defendants-Appellees • 


Appeal  tT<m  the 
Circuit  Court  of 
Wirinebago  Coiinty 


SPIVEI 


J, 


The  Circuit  Court  of  Winnebago  County  entered  jud,?gaent 
for  the  defendants  naiaed  in  three  coiwits  of  a  four  count  complaint • 
Plaintiffs  appeal  from  this  order. 

Count  I  of  the  amended  complaint  cimrees  the  defendant 
Tri-Bilt  Construction,  Inc.  with  various  violations  of  the  terias 
and  covenants  of  the  construction  agreement,  Coiont  II  of  the 
aaiended  cOTiplaint  asserts  an  implied  contract  and  charges  that 
follovring  the  dissolution  of  the  corporation,  the  defendants  Peter 
T.  Triolo,  An,r;elo  Triolo,  Joseph  Triolo,  and  ^aargaret  Triolo  elected 
to  carry  on  the  business  of  the  corporation  and  complete  the  con- 
tract as  individuals  and  not  for  the  purpose  of  winding  up  the 
business  of  the  corporation.  The  same  violations  of  the  constru- 
ction contract  are  alleged  as  in  Count  !•  Count  III  of  the  amended 
complaint  aseerts  an  isiplied  contract  and  charges  that  following 
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th«  dissuLution  of  the  corporation,  the  defendants  Peter  T.  Triolo 
and  Joseph  Triolo  elected  to  carry  on  the  business  of  the  corporation 
and  complete  the  contract  as  partners  and  not  for  the  piirpoae  of 
vri-nding  up  the  business  of  the  corporation.  The  sanie  violations  of 
the  construction  contract  are  alleged  as  in  Count  I,  Amended 
Count  IV  of  the  amended  complaint  charges  the  defendants  Peter  T, 
Triolo  and  Joseph  Triolo  as  agents  of  the  defendant  Trl-Bilt  Con- 
struction, Inc.,  negligently  constructed  the  dvrelling  house* 
Various  acts  of  negligence  were  alleged. 

On  motion  of  the  naaed  defendants  in  Counts  II  and  III 
and  amended  Count  IV,  the  respective  counts  were  struck  and  judg- 
ment entered  for  the  respective  defendants.  Count  I  resiains  pend- 
ing; in  the  Circuit  Court. 

The  right  to  appeal  from  a  jud^ent  adjudicating  fewer 
than  all  of  the  claiarn,  rights  and  liabilities  of  all  of  the  parties 
is  governed  by  Section  50  (2)  of  the  Civil  Practice  Act,  Chap.  110, 
Sect.  50  (2)  111.  Rev.  Stat.  1961.  Bohflnnon  v.  Joseph  T^  Ryerson 
and  Sons.  Inc..  15  111.  2d.  470,  155  Iv»E.  2d.  535. 

It  is  nandatory  under  Section  50  (2)  of  the  Civil  Practice 
Act  to  obtain  from  the  trial  court  an  express  finding  in  its  judgnient 
that  there  is  no  just  reason  for  delaying  enforcecjent  or  appeal. 
Areola  v.  U^ro,  13  111.  2d.  200,  14^  H.E.  2d.  7^7;  Getgelman  v. 
Koehler,  14  111.  2d.  396,  152  K.E.  2d.  333 »  Caimon  v.  Thompson.  28 
111.  App.  2d.  69,  70  K.E.  2d.  174. 

It  woxild  serve  no  useful  purpose  to  elaborate  upon  the 
reason  and  lo^ic  proii^ting  this  legislation  in  that  it  has  been 
ably  discussed  in  the  opinions  cited  herein. 

Plaintiffs  having  failed  to  obtain  an  express  finding 
that  there  is  no  just  reason  for  delaying  enforcement  or  appeal  we 
have  no  alternative  but  to  disiaiss  this  appeal. 

Appeal  disEiissed. 

Wright  P.J.  and  Grow  J.  Concur 
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STATE  OF  ILLI!J0I3 

APPELLATE   COtTBT 

THIRD   DISTRICT 


General  No.  IOI4.20 

Chief  Prate,  Inc.  a  corporation 

Plaintiff -Appellant 


Wabash  Railroad  Company,  a  corp- 
oration 


Absfra^ 


7 1  h'^/^o 

Agenda  Ho.  8 


Appeal  froro  the 
Circuit  Court  of 
McLean  County 


Defendant- Appellee 


CARROLL,  J. 


This  la  an  action  for  property  daiaage  suafealned  hy  plain- 
tiff  when  Its  truck  collided  with  defendant's  paaaenger  train  at 
a  grade  croiaing,  The  Jury  returned  a  verdict  for  plaintiff.  Follow- 
ing a  hearing  on  a  poat  trial  motion,  the  verdict  was  set  aside  end 
the  Court  entered  Jad^ent  In  favor  of  the  defendant  notwithatanaing 
the  verdict  and  In  the  alternative  conditionally  granted  a  new 
trial.  Plaintiff  appeals. 

The  question  presented  to  the  trial  court  by  the  defend- 
ant's motion  for  judgment  notwithstanding  the  verdict  was  whether 
there  was  any  evidence  which,  when  considered  in  Its  aspects  raost 
favorable  to  plaintiff,  together  with  all  reasonable  Inferonces  to 
be  legitimately  drawn  therefronj,  tended  to  prove  the  essential  ele- 
jaentt  of  plaintiff's  case.  In  passing  upon  such  motion,  th©  court 
oannet  weigh  the  evidence  or  judge  the  credibility  of  witnesses,  but 
Is  concerned  only  with  detenolnlng  irtiether  plaintiff's  evidence  as 
a  Btatter  of  law  falls  to  support  Vm  negligence  charges  laid  in  the 
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oflsqplftlnt  and  the  aver  Jaent  of  du»  care  on  plaintiff* a  part. 
Bgrnard  v«  Blgin  J.  &  E.  Hy.  Co.  Jlj.  Ill,  App.  2d  ^66,  l8l  K.E.  ?.d 
613;  Moqg  v»  Warner  36  111.  App,  2d  86,  I83  W.E.  2d  528 j  Tabor  v. 
Tazewell  Service  Co.  18  111,  App.  2d  593,  153  H.E,  2d  98.  If  in 
the  Instant  case  the  evidence,  when  subjected  to  the  foregoing  test, 
discloses  a  total  failure  to  prove  on©  or  more  of  the  esaential 
elements  of  plaintiff's  case,  then  the  propriety  of  the  trial 
court's  action  in  sustainiri^i  defendant's  rjotlon  Is  not  open  to  ques- 
tion. 

The  ccsnplalnt  alleges  in  substance  that  at  the  ti^o  of 
the  collision  plaintiff  through  its  agent,  was  in  the  exercise  of  due 
oftx*e}  that  defendant  was  guilty  of  noeligenoe  in  falling  to  operate 
its  train  at  a  spee  .  reasonable  and  proper  under  the  circujaetancesj 
in  failing  to  have  an  automatic  flashing  sy-stem  at  the  crossing  in 
question,  in  failing  to  provide  a  brakesjan  or  other  warrilng  device 
at  said  crossing  and  in  falling  to  cause  a  bell,  whlntle  rr  horn  to 
be  rung  or  sounded  as  required  by  See.  59  Chap.  liU»  111»  Re*^»  Stat., 
1959  and  that  as  a  proximate  result  cf  such  negligence  on  defendant's 
pari,  plaintiff  sustained  severe  damage  to  its  truck. 

The  collision  occurred  at  about  2:15  P«  M«  on  October 
6,  I960,  which  >.'ea  a  clear,  dry,  ounny  day.  Plaintiff's  tractor- 
trailer  freight  truck  driven  by  Howard  Jaaes  was  EjaJrlng  a  delivery 
in  the  tovm  of  EEiington,  which  Is  in  Livingston  County,  Illinois, 
The  defendant's  railroad  tracks  run  through  Bralngten  in  a  generally 
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north-south  dlreotlon.  Just  prior  to  the  occurrence  the  truck  waa 
being  driven  East  on  a  dirt  and  gravel  street  which  crossed  de- 
fendant's tracks.  The  driver  testified  that  he  was  fanlliar  with 
the  Village  of  Emingtcm  and  had  been  there  a  good  mmnf  times}  that 
after  making  a  delivery  in  the  business  district  he  turned  right 
at  a  comer  west  of  the  crossing;  that  he  then  reallaed  that  he  had 
made  a  mistake  In  directions  and  had  turned  onto  the  wrong  street) 
that  he  "was  going  to  pull  over  the  railroad  tracks  and  turn  around 
to  go  back  out  of  town";  that  he  knew  where  he  was  going;  that  he  drove 
the  truck  op  to  8  or  10  feet  from  the  track  and  stopped;  that  he 
looked  both  ways,  shifted  Into  low  gear,  and  started  across  the 
track]  that  (Cuoting  his  words)  "Before  I  made  my  atop  I  looked 
both  ways  and  before  I  got  on  the  approach  to  the  tracks  I  could  not 
tee  beyond  the  depot.  When  I  made  my  stop  I  still  could  not  see 
beyond  the  depot  .  ,  ♦  «"  "After  I  stopped  and  then  started  across, 
I  was  just  creeping,  When  I  got  out  on  top,  I  looked  to  my  right  and 
the  train  was  there*  He  eould  have  been  no  further  than  the  depot, 
about  500  feet.  At  that  point,  the  rear  wheels  of  my  tractor  were 
Just  about  on  the  tnain  line.  I  shoved  the  truck  in  reverse,  stepped 
on  the  gas  and  tried  to  got  off,"  That  in  looking  to  hla  right  or 
the  south,  he  had  to  look  at  an  angle,  raising  hia  head  and  looking 
over  his  shoulder;  that  windows  on  his  truck  were  down  and  he  listened 
and  heard  nothing. 
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Defondant'a  ©r./lrsoer,  callsc  as  a  wltneaa  by  plaintiff 
under  Sec,  60  of  th«  Civil  Practice  Act,  testified  that  the   crosalng 
can  b9  seen  from  a  mile  to  the  Soathf  that  vrhen  he  first  saw  the 
truck  it  wae  2»000  feet  away;  that  ho  a&w  It  raove  up  and  then  pull 
onto  the  trackt}  that  the  train  then  wcmt  Into  an  emergenojr  stop; 
that  he  began  blowing  the  i«Jhlatle  when  a  jnll®  South  of  th©  croaslngj 
that  the  lights  on  the  dlesel  were  burning  and  th©  bell  ringing. 

The  only  other  witness  for  plaintiff  was  Arthur  SteiTonberg, 
who  testified  that  the  defendant's  main  traok  was  approximately  18 
inchea  higher  than  th©  approaching  roadj  that  at  a  distance  of  20 
feet  frcaa  the  track  you  can  see  a  block  or  a  block  and  a  half  down 
the  right  of  way;  that  the  track  crossoa  the  road  on  a  60  degree 
angle;  that  you  could  probably  look  straight  down  the  tracks  at 
20  feet  back.  Certain  photographs  showing  the  physical  situation 
at  the  ci'oasing  were  admitted  in  evidence* 

One  of  the  essential  eleiaenta  of  plaintiff's  case  was 

proof  that,  acting  through  its  agent,  it  was  exerelaing  due  care  at 

th©  time  of  the  accident.  There  is  perhapat  no  rule  of  law  more  firmly 

established  than  that  of  th©  duties  resting  on  a  traveler  at  a  rall» 

road  track,  a  concise  atatensent  thereof  appears  in  Tucker  y.  If.Y. , 

532,  """"'""■ "  '■  —————— 

C.  &   St.  L.  H.R.  Co.  12  111.  2d/lU7  K.E,  ?.d   376,  where  it  is  asidt 

"It  la  well  settled  that  railroad  crossings 
are  dangerous  places,  and  tMt  in  croasir^v  them 
a  person  must  approach  the  track  with  a  degree 
of  care  proportionate  to  the  Imovrn  danger.  The 
law  requires  that  the  traveler  make  diligent  use 
of  his  senses  of  sight  and  hearing  and  exercise 
care  cowisienaurate  with  the  danger  to  be  antici- 
pated. (Koudy  V.  Hew  York,  Chicago  &  St.  Louis 
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Railroad  Co.  3^$   111.  M*6.  53  ?l»^.  2cl  it06i 
Provenaano  v,  Illinois  Central  Railroad  Co., 
357  111.  192,  191  K.E.  ?37i   Or<jenwald  v,   Balti- 
more &  Ohio  Railroad  Co.,  332  111.  627,  l6k 
N.S.  ll;.2.)  Nor  doeo  the  law  tolorate  the  ab- 
surdity of  permitting  a  plaintiff  to  aay  h« 
looked  onu  did  not  aee   tha  approaching  train, 
whan  h&d   he  looked  he  would  have  seen  it.  (i)®© 
V.  City  ©f  P«r«,  3U3  HI.  3^*  ^7k  H.E.  901? 
0r««i»rald  v,  Baltimore  86  Ohio  Railroad  Co.,  3.32 
in.  627.  16Iv  K.S,  llv2|  Holt  V.  Illlnoia  Central 
Hailroad  Co.,  319  111.  App.  )436,  1^8  lI.E.  2d  I4U6.") 

It  is  only  where  the  proofa  show  the  view  of  the  train  to  have  been 
obstructed  or  other  circumstances  tending  to  distract  or  confuse  a 
traveler  approachin(?  a  crossing  or  to  lull  hira  into  a  fialae  sona© 
of  security  that  failure  to  look  and  listen  la  excused.  Gills  v. 
K.Y.jG.  and  St.  L.  R.H.  Co.  3i|2,  111,  kS5   and  Tucker  v.  K.Y.C  and 
St.  L.  R.R.,  Co.,  supra.  '/Ihether  in  this  case  plaintiff  clieoharged 
its  duty  with  respect  to  exercising  due  cai^  must  be  detersiined  not 
only  from  the  evidence  aa  to  what  the  driver  did  Just  prior  to  and 
at  the  time  of  the  collision,  but  also  froja  the  circumstances  under 
which  he  acted.  He»e  the  evidence  shows  the  collision  occurred  at 
about  2sl5  P.  M.  on  a  clear,  dry  and  sunny  day.  Plaintiff's  driver 
was  faiailiar  with  the  crossing  and  approached  It  cautiously.  There 
la  no  evidence  of  nola©  or  other  factors  that  might  tend  to  inter- 
fere with  his  hearing  or  in  any  manner  distract  hia  attention. 
That  he  was  fully  conscious  of  the  existence  of  the  crossing  and  the 
dangers  it  presented  la  not  open  to  question.  He  testified  that  he 
stopped  the  truck  8  to  10  feet  fro.J  the  track,  looked  both  ways,  and 
started  aoiMJSS.  i^fhen  asked  how  far  to  the  south  freaa  the  point  of 
his  at^plng  he  oould  see,  he  answered,  "You  can*t  see  beyond  the 
depot."  It  thus  sefflna  to  be  plaintiff's  contention  that  the  depot 
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was  such  an  obsfcructlraa  to  Its  driver's  vlow  tliafe  it  fumlahod  am 
«xoaae  for  hla  failm**  to  dlao«m  the  pr«aoince  of  th®  approaching 
train.  However,  th©  racord  does  not  appsar  to  sustain  such  theory, 
Tha  evidence  shows  that  after  att^ping  3  or  10  feet  west  of  the 
tz«ck»  the  driver  moved  forward  slowly  and  that  when  th©  truck  was 
on  the  track  he  looked  to  the  right  and  saw  the  train  500  feet  away* 
Two  of  the  photographs  that  were  taken  at  points  7  and  20  feet  west 
of  the  west  rail  of  defendant's  tracks  show  that  th©  driver  when  at 
such  point  would  h«ve  a  clear  and  unobstructed  view  of  any  approach- 
ing train  when  It  was  as  far  to  the  south  as  the  ©y©  can  see.  In 
view  of  those  undisputed  physical  facts,  and  the  complete  lack  of  evid- 
ence oorroboratlnf^  the  driver's  testltaony,  we  think  th®  conclusion 
Is  unes capable  that  If  the  driver  had  looked  as  he  claimed  he  did, 
lie  would  have  seen  the  train.  Significantly  he  did  not  testify  that 
the  depot  blocked  his  view  but  laeroly  stated  that  It  marked  ths 
lliBlt  of  his  vision  to  the  right,  i^y  he  was  unable  to  i»e  beyond 
the  depot  is  ur explained.  There  is  ale©  an  absence  of  evidence 
showing  that  he  looked  for  trains  at  any  point  other  than  where  he 
claims  he  stopped,  shifted  geeu?s  and  proceeded  on  to  the  tracks. 
If  he  could  see  further  to  hla  right  when  more  than  8  or  10  feet  from 
the  crossing,  prudence  would  seem  to  i*equlre  hlra  to  then  begin  looking 
instead  of  waiting  until  he  was  almost  on  the  tracks.  Where  the 
record  demonstrates  that  reasonable  mln-ia  would  agree  that  the  evidence 
anc!  the  inferences  to  be  legltljaately  drawn  therefrom  falls  to 
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establish  due  care  on  the  plaintif f » s  part,  then  the  Issue  of 
contributory  negligence  becomes  a  question  of  law  for  the  Court, 
Devore  v.  Toledo,  Peoria  &w.  Railroad,  30  111.  App.  2d  Li.09, 
I7I1  N.E.  26   883;  Overman  v.  Illinois  Cent.  R.R«  Co.,  31],  111.  App.  2d 
30,  180  N.E.  2d  213;  TH^^*  supra. 

In  this  case  we  are  convinced  there  was  a  total  failure 
to  prove  due  care  on  the  part  of  plaintiff.  Accordingly  the  trial 
court  did  not  err  in  entering  Judgment  for  the  defendant  notwith- 
standing the  verdict. 


Affirmed. 


HEYNOLDS,  ?.J.  and 
HOETH,  J.,  concur. 
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ERROR  TO 

MUNICIPAL  COURT  OF 
CHICAGO,  ILLINOIS 


48929 

PEOPLE  OF  THE  STATE  OF 
ILLINOIS , 

Defendant  in  Error, 

V. 

WALTER  J.  RADDLE, 

Plaintiff  in  Error. 

MR.  JUSTICE  ENGLISH  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  asks  this  court  to  reverse  a  judgment  of  the 
Municipal  Covirt  of  Chicago,  entered  after  a  bench  trials  find- 
ing  defendant  guilty  of  driving  while  under  the  influence  of 
alcohol.   He  was  sentenced  to  serve  three  days  in  the  House 
of  Correction. 

The  arrest  of  defendant  took  place  on  March  9,  1962,  at 
9:30  p.m.,  when  he  was  stopped  by  a  police  officer  for  speeding, 
and  was  charged  with  driving  45  miles  per  hour  in  a  30«=mile  zone. 
The  officer  testified  that  then,  and  after  he  had  taken  defendant 
to  the  police  station,  he  detected  the  odor  of  alcohol  on  de-- 
fendant's  breath;  that  defendant  walked  in  a  swaying  manner; 
that  his  speech  was  slurred;  that  his  clothes  were  soiled;  and 
that,  after  his  arrest,  defendant's  attitude  was  insulting. 
The  officer  also  testified  that  defendant  was  under  the  influence 
of  alcohol;  that  his  opinion  in  this  regard  wds  based  on  the 
facts  outlined  above,  and  on  his  observation  of  defendant  not 
only  at  the  place  of  arrest  but  also  for  approximately  ten 
minutes  at  the  police  station;  and  all  in  the  light  of  his  nine 
years'  experience  as  a  Chicago  police  officer,  during  which  time 
he  had  made  more  than  500  arrests  of  individuals  for  driving 
under  the  influence  of  alcohol. 
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Defendant  testified  that  he  had  worked  for  more  than 
twelve  hours  that  day,  commencing  at  8:00  a.m.,  and  had 
helped  in  the  moving  of  fifteen  pianos,  that  he  was  not 
traveling  faster  than  25  miles  per  hour;  that  he  was  tired 
but  was  not  intoxicated,  and  had  had  nothing  to  drink  that 
day. 

On  cross-examination  defendant  first  admitted  that  he 
drank  one  beer  with  lunch,  and  then  admitted  that  he  drank 
two. 

In  the  car  with  defendant  at  the  time  of  his  arrest  were 
three  other  men  and  Peggy  Imberger.   The  latter  testified  that 
she  had  known  defendant  for  six  years  and  that  he  was  taking 
her  home  at  the  time;  that  defendant  looked  the  same  on  that 
occasion  as  he  did  in  co\art,  and  that  he  did  not  have  anything 
to  drink  on  the  day  of  the  trial;  that  she  had  not  smelled 
any  liquor  on  his  breath. 

Relying  on  People  v..  Miller »  23  111.  App.  2d  352,  defendant 
contends  that  the  proof  was  insufficient  to  establish,  the  charge 
beyond  a  reasonable  doubt.   We  do  not  agree.   The  police  officer's 
testimony  taken  by  itself  was  sufficient  to  prove  guilt  beyond 
a  reasonable  doubt,  and  the  only  basis,  therefore,  for  defendants 
contention  is  that  a  doubt  was  raised  by  the  testimony  of  the 
defendant  and  his  friend.   This  simply  presents  the  qtiestion  of 
the  credibility  of  the  witnesses"  testimony  and,  as  stated  very 
recently  in  People  v.  Cool,  26  III.  2d  255,  at  page  258:   "Where 
the  guilt  or  innocence  of  the  defendant  depends  upon  the  credibil= 
ity  of  conflicting  testimony,  the  finding  of  the  trial  court  will 
not  be  disturbed."  See,  also,  People  v.  Martin.  303  111.  233,  238. 
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The  facts  in  People  v.  Miller.  23  111.  App.  2d  352,  are 

■k 

clearly  distinguishable j,   and  we  do  not  find  anything  in  that 
opinion  which  would  require  us  to  reach  a  different  result. 

The  judgment  of  the  Municipal  Court  of  Chicago  is  affirmed, 


AFFIRMED. 


BURMAN,  P.J.,  and  MURPHY,  J.,  concur, 


Not  to  be  published  in  full. 


In  the  Miller  case^  there  was  uncontradicted  and  corroborated 
testimony  of  the  defendant  that  he  had  consumed  a  double  shot 
of  whiskey  in  the  half  hour  after  the  accident  involving  his 
automobile  and  before  the  arrival  of  the  police  officer.   In 
fact,  when  the  officer,  who  was  the  sole  witness  for  the 
State,  first  arrived  at  the  scene  after  the  accident,  he 
saw  defendant  coming  out  of  a  tavern. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS ,   ) 
VILLAGE  OF  BRIDGEVIEW,  ILLINOIS,   ) 

Appellant , 


EVELYN  TALERICO, 


Appellee. 


APPEAL  FROM 

CRIMINAL  COURT s 

COOK  COUNTY. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  appeal  to  the  Criminal  Court  of  Cook  County, 
where  the  matter  was  tried  de  novo,  defendant,  Evelyn 
Talerico,  was  found  not  guilty  of  violating  an  ordinance 
of  the  Village  of  Bridgeview,  by  selling  intoxicating 
liquor  without  a  license.   The  Village  appeals. 

The  facts  are  not  disputed.   Defendant  has  operated 
a  tavern  in  Bridgeview  since  1950.   The  local  ordinance 
(57-19  §5)  provides  that  retail  liquor  licenses  "shall  be 
issued  for  a  period  of  one  year,  commencing  on  the  first 
day  of  May  and  ending  on  the  30th  day  of  the  following 
April."  The  record  indicates  that  the  Village  has  been 
dilatory  in  processing  renewal  applications.   In  1959, 
the  village  clerk  mailed  a  license  renewal  application  to 
defendant  on  June  4th,  and  defendant  completed  the  applica- 
tion and  returned  it  with  the  fee  due  on  the  same  date; 
the  Village  did  not  deposit  the  check  for  the  fee  until 
December  3,  1959,  and  did  not  issue  the  license  (for  the 
period  May  1,  1959-April  30,  1960)  until  December  8,  1959. 
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Defendant  transacted  business  uninterruptedly  during  the 

whole  of  that  license  year. 

The  1959-1960  license  expired  on  April  30,  1960. 
On  July  7,  1960,  a  village  police  officer  visited  defend- 
ant's tavern  and  inquired  about  the  current  license.   On 
the  next  day,  July  8,  1960,  defendant  filled  out  a  renewal 
application  for  the  license  year  1960-1961  and  delivered 
it  to  the  village  clerk's  office.   The  application  was 
accepted,  but  defendant's  check  for  the  annual  fee  was 
refused . 

On  July  11,  1960,  village  police  officers  again 
visited  defendant's  tavern.   They  asked  to  see  the  current 
license,  and  defendant  stated  that  she  had  applied  for  one 
but  had  not  yet  received  it.   An  officer  thereupon  issued 
a  ticket  for  violation  of  the  Bridgeview  ordinance,  and 
defendant  posted  bond. 

On  August  15,  1960,  the  local  liquor  commissioner 
(the  village  president)  held  a  hearing  concerning  renewal 
of  defendant's  license,  and  the  arresting  officer  testi= 
fied.   On  August  25,  1960,  the  commissioner  entered  an 
order  denying  defendant's  application  for  renewal.   Pur- 
suant to  statute  (111.  Rev.  Stat.,  Chap.  43,  §153),  defend- 
ant  appealed  this  denial  to  the  Illinois  Liquor  Control 
Commission,  where  the  matter  was  tried  de  novo  as  provided 
by  the  statute.   On  December  6,  1960,  the  Illinois  Liquor 
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Control  Coirmission  entered  an  order  reversing  the  denial 
of  defendant's  renewal  application,  and  directing  that  the 
local  commissioner  "issue  the  Local  Retail  Liquor  License 
for  the  year  1960,  as  applied  for  by  said  appellant."  With- 
out seeking  administrative  review  of  this  order,  the  Village 
on  January  10,  1961,  issued  to  defendant  a  license,  in  evi- 
dence, for  the  period  May  1,  1960,  to  April  30,  1961,  and 
collected  from  defendant  the  annual  fee  of  $600.00. 

On  May  20,  1961,  in  a  jury  trial  before  a  justice 
of  the  peace,  defendant  was  found  guilty  of  selling  liquor 
without  a  license  on  July  11,  1960,  and  was  fined  $5.00. 
Defendant  then  appealed  to  the  Criminal  Court  of  Cook 
County  and  was  found  not  guilty  in  a  nonjury  trial  de  novo. 
It  is  from  this  judgment  the  Village  appeals. 

The  Village  contends  that  the  only  issue  is  whether, 
on  July  11,  1960,  defendant  had  a  license  to  sell  liquor 
at  retail.   Therefore,  the  only  question  we  need  consider 
is  whether  the  license  issued  on  January  10,  1961--in  terms 
applicable  to  the  whole  period  from  May  1,  1960,  to  April 
30,  1961-~is  a  good  defense  to  prosecution  for  the  July  11, 
1960,  violation.   We  believe  it  is. 

The  Village  does  not   contend  that  it  was  compelled 
to  issue  a  license  to  defendant  for  the  full  year,  including 
the  date  on  which  the  violation  occurred,  nor  does  it  con- 
tend that  it  was  compelled  to  collect  from  defendant  the 
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license  fee  for  the  full  year--$600.00.   The  Bridgview 
ordinance  (No.  57-19)  explicitly  provides  for  issuance  of 
a  local  license  for  a  period  of  less  than  a  year:   "Section 
5.   LICENSE  PERIOD--PRO-RATING.  *  *  *   The  fee  to  be  paid 
shall  be  reduced  in  proportion  to  the  full  calendar  months 
which  have  been  [sic]  expired  in  the  year,  prior  to  the 
issuance  of  the  license." 

Since  the  annual  fee  for  a  Class  "D"  license  is 
$600.00  according  to  the  Bridgeview  ordinance  (§6(2)), 
and  since  the  fee  collected  from  defendant  for  issuance  of 
a  Class  "D"  license  was  $600.00,  we  conclude  that  the 
Village  did,  in  fact,  license  defendant  for  the  entire 
period  from  May  1,  1960,  to  April  30,  1961.   Under  these 
circumstances,  we  hold  that  the  license,  though  actually 
issued  in  January,  1961,  related  back  to  May  1,  I960.   The 
license  was  an  official  document  of  the  Village  and,  as 
such,  it  could  not  be  contradicted  by  parol  evidence. 
(Trust  Co.  of  Chicago  v.  Village  of  Lincolnwood ..  385  111. 
236,  239  (1944).)   Therefore,  the  Criminal  Court  was  correct 
in  finding  defendant  not  guilty  of  selling  intoxicating 
liquor  without  a  license  on  July  11,  1960. 

The  fact  that  the  Illinois  Liquor  Control  Commission 
directed  issuance  of  a  local  license  "for  the  year  1960, 
as  applied  for  [by  defendant]"  does  not  change  our  conclusion. 
The  Commission  order  was  a  final  administrative  decision. 
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binding  on  the  Village  unless  it  sought  a  review  of  the 
order  under  the  provisions  of  the  Administrative  Review 
Act  (111.  Rev.  Stat.  1959,  Ch.  110,  §§264-279). 

For  the  reasons  given,  the  judgment  is  affirmed. 

AFFIRMED. 
BURMAN,  F.J.,  and  ENGLISH,  J.^  concur. 
Abstract  only. 
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\  IN  THE 

\APPELLATE  COURT  OP  ILLINOIS 
SE&QND  DISTRICT,  FIRST  DIVISION 
DQ^OBSR  TERM,  A.D.  I962 


NORTHBROOK  SUPPLY  CO.,  a 
corporation. 

Plaintiff- Appeiii 

vs . 


THUMM  CONSTRUCTION  CO.,  etc.,  ET  AL, 

De fendant s- Appellee 8 , 

Consolidated  with 
CITY  OP  HIGHLAND  PARK,  etc.,  ET  AL, 

Plaintiff- Appellant, 


Agenda  7 
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vs. 


THUMM  CONSTRUCTION  CO.,  ET  AL, 

Defendants- Appellees . 


Clerk  fli)|»eIlBts  Court  SecaRt!  Distriv.: 


Appeal  from  the 
'V    Circuit  Court, 


'\ 


X, 
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McNEAL,  P.  J.  - 

This  case  involves  a  suit  filed  by  Northbrook  Supply  Co., 
a  corporation,  against  Thumm  Construction  Co.,  a  corporation,  and  the 
City  of  Highland  Park  to  enforce  a  lien  against  public  funds  under 
Section  23,  Chapter  82,  Illinois  Revised  Statutes,  and  also  a  suit 
brought  by  the  city  for  the  use  of  the  Northbrook  Company  against 
W.  J.  Lewis  Construction  Co.,  a  corporation,  and  General  Insurance 
Company  to  recover  on  a  contractor's  bond  under  Sections  15  and  16, 
Chapter  29,  Illinois  Revised  Statutes.  The  two  suits  were  consolidated 
for  trial. 

Eie  evidence  shows  that  Highland  Park  entered  into  a  contract 
with  the  ©lumm  Company  as  general  contractor  to  construct  sanitary  sewers, 
©luram  furnished  a  perfoi^nance  bond  with  General  Insurance  as  surety 
and  sublet  a  portion  of  the  work  to  the  Lewis  Company.   Lewis,  in  turn, 
[purchased  over  $10,000  worth  of  sewer  pipe  from  the  plaintiff  Northbrook 
(Company.  Northbrook  was  advised  that  the  general  contractor  Thiimm  was 
iready  to  pay  out.  Northbrook 's  vice  president  then  prepared  a  lien 
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x-^aiver  and  a  trust  receipt.  William  Lewis  of  the  Lewis  Construction 
Company  executed  the  trust  receipt,  and  the  lien  waiver  was  delivered 
to  him  so  that  the  Lewis  Company  could  obtain  payment  from  ISiuram.   The 
trust  receipt  provided  that  Lewis  was  to  collect  from  Thumm  and  turn 
over  to  Northbrook  the  sum  of  $10,400.95  within  twenty- foiir  hours  and 
that  failure  to  do  so  was  to  constitute  a  wrongful  conversion.  North- 
brook's  vice  president  testified  that  he  prepared  and  delivered  the  lien 
waiver  so  that  Lewis  could  obtain  payment  from  Thumm,  that  he  knew  that 
Northbrook  had  a  lien  only  upon  the  funds  and  not  upon  the  property,  tha 
he  intended  to  waive  all  lien  rights  under  the  statutes  of  Illinois,  and 
that  he  was  relying  upon  the  trust  receipt.  The   exact  wording  of  the 
waiver  is  as  follows: 

"Waiver  of  Lien  Geo.  E.  Cole  &  Co.  Chicago 

Materials  or  Labor  Legal  Blanks 

STATE  OF  ILLINOIS    ) 

}  SS 
COOK  COUNTS  ) 

December  l6,  1959 

TO  ALL  WHOM  IT  MAY  CONCERN: 

WHEREAS,  We,  the  undersigned  NORTHBROOK  SUPPLY  CO.  has  been 
employed  by  W.  J.  Lewis  Construction  Co.  to  furnish  Sewer  Pipe  for 
the  building  known  as  County  Line  Road  Sewer  Job,  Highland  Park, 
Illinois. 

NOW,  THEREFORE,  KNOW  YE,  that  we  the  undersigned,  for  and 
in  consideration  of  Ten  thousand  Pour  hundred  &  95/100  Dollars, 
and  other  good  and  valuable  considerations,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  waive  and  release  any  and  all 
lien,  or  claim,  or  right  of  lien  on  said  above  described  building 
and  premises  under  the  Statutes  of  the  State  of  Illinois  relating 
to  Mechanics'  Liens,  on  account  of  labor  or  materials,  or  both, 
furnished  or  which  may  be  furnished  by  the  undex^slgned  to  or  on 
account  of  the  said  W.  J.  Lewis  Construction  Co.  for  said  building 
or  premises. 

;>^       GIVEN  under  our  hand  and  seal  this  l6th  day  of  December, 
1959. 

NORTHBROOK  SUPPLY  CO.     (Corporate 

/b/  don  CUNNINGHAM 

V.P.  &  Treas." 

Lewis  delivered  this  lien  waiver  to  Thumm  together  with  other 

waivers  and  received  payment  of  $12,l6l.20  from  Tnuarmi,  but  failed  to  pay 

Northbrook.  Northbrook  then  instituted  the  present  actions,  which  were 
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consolidated.  After  hearing  the  evidence,  the  circuit  court  entered 
a  decree  dismissing  the  actions  for  want  of  equity  and  entering  judgment 
for  the  defendants.  This  appeal  followed,  the  sole  question  being 
whether  plaintiff  is  barred  by  ttie  above  waiver. 

Tcie   difficulty  in  this  case  arises  from  the  fact  that  the 
statute  gives  a  lien  on  funds,  whereas  the  lien  waiver  refers  to 
property.   Appellants  rely  upon  Douglas  lAanber  Co.  v.  Chicago  Home  for 
Incurables,  3B0  111.  87,  100,)  wherein  the  Supreme  Court  held  that  a 
waiver  of  lien  on  real  estate  could  not  be  constioied  to  waive  a  lien  on 
funds.  In  the  Douglas  case  the  materialman  had  a  lien  on  both  the  real 
estate  and  the  funds,  so  that  it  was  reasonable  to  conclude  that  a 
waiver  of  one  lien  would  not  release  the  other.  In  the  case  at  bar, 
however,  there  was  only  a  single  lien,  namely,  on  the  funds.   In  this 
case.  If  the  waiver  has  any  meaning  at  all,  it  must  be  construed  to  be 
a  waiver  of  the  lien  on  the  funds;  and  the  record  conclusively 
demonstrates  that  such  was  the  intention  of  the  parties. 

While  no  Illinois  decision  has  bean  cited  v/hich  is  precisely 

in  point,  several  decisions  have  been  cited  from  other  jurisdictions 

which  appear  to  be  persuasive.  In  Kansas  City  Marble  &  Tile  Co.  v. 

Penker  Const.  Co.,  86  P.  2d  287,  288,  a  materialman  delivered  a  lien 

waiver  to  a  subcontractor  so  that  the  subcontractor  could  obtain  payment 

from  the  general  contractor.  The  waiver  purported  to  release  ''any  and 

all  liens,  claims  and  right  to  lien  for  any  and  all  work,  labor  and 

material  by  themselves  fiirnished  or  which  may  be  furnished  in  and  about 

said  premises."  The  contractor  paid  out  in  reliance  on  this  lien  waiver. 

In  ai:i  action  brought  by  the  materialman  the  District  Covirt  held  that  the 

materialman  was  estopped.  In  affirming  the  District  Court,  the  Poxorth 

Circuit  Coxirt  of  Appeals  said: 

"As  there  could  be  no  lien  upon  the  public  building,  we  think 
it  clear  that  the  word  'claims'  in  the  waiver  should  be  con- 
sti*ued  as  having  reference  to  claims  under  the  bond  for 
materials  furnished,  and  should  not  be  limited  to  claims  to  a 
lien  which  could  have  no  existence  under  the  law.   And  we 
agree  with  the  judge  below  that  petitioner  is  estopped  from 
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^  asserting  a  claim  against  the  bond  for  the  materials  furnished, 
since  It  Is  clear  that  petitioner  intended  by  the  execution  of 
the  waiver  to  assure  the  general  contractor  that  petitioner 
would  assert  no  claim  against  him  for  materials  furnished  and 
that  the  genera]  contractor  was  thereby  induced  to  make  settle- 
ment with  the  suocon tractor.   All  parties  understood  that 
payments  would  net  be  made  to  the  subcontractor  so  long  as  claims 
for  materials  furnished  him  might  be  asserted  against  the  bond; 
and  the  waiver  was  executed  by  petitioner  to  be  used  by  the  sub- 
contractor for  obtaining  such  payments.  Having  thus  aided  the 
subcontractor  to  obtain  the  payments,  petitioner  ought  not  to 
be  heard  to  say  that  the  waiver  contemplated  non-existent  liens 
rather  than  claims  against  the  bond  which  had  been  provided  in 
lieu  of  lien  for  the  protection  of  laborers  and  materialmen."   ,-' 

In  Reinhart  Lumber  &  Planing  Mill  Co.  v.  Hladlk^  259  P  363, 

certain  plaintiffs  released  any  lien  which  they  might  have  for 

"concrete  work  and  inside  plastering."  !Kiey  later  sought  to  evade 

the  effect  of  their  release  on  the  ground  that  they  did  not  actually 

do  any  "concrete  work"  or  "inside  plastering."  This  contention  was 

rejected,  the  court  stating  that  such  a  construction  would  make  the 

execution  of  the  waivers  a  "mere  idle  act"  and  render  them  of  "no 

force  and  effect." 

"x   )  /  /   Vfhat  constitutes  a  waiver  of  lien  is  essentially  a  question 

^  jof  intention.   57  C.J.S.  79^,  Mechanics'  Liens,  Par.  223i  Love,  Illinoi 
/Mechanics'  Liens,  2nd  ed..  Par.  175,  p.  ^57;  Paulsen  v.  Manske,  126  111 

'^     72,  So);  Dyraond  v.  Bruhns,  101  111.  App.  425,  429,  partly  affirmed  and 
partly  reversed  on  other  grounds  in  200  111.  292.  ^^  ^*  '^  ^  '■^'^; 

^       }   rj^  In  this  case  it  is  undisputed  that  the  waiver  was  intended 

as  a  release  of  any  and  all  liens  which  Northbrook  might  have.  We 

believe  that  the  Intention  of  the  parties  should  be  given  effect. 

Further,  the  waiver  was  given  for  the  express  purpose  of  inducing 

payment  by  the  general  contractor,  ^e  general  contractor  made  payment 

pursuant  to  the  waiver,  and  we  do  not  believe  that  Northbrook  should  be 

permitted  to  avoid  the  consequences  of  its  own  conduct. 

For  the  foregoing  reasons  it  is  our  conclusion  that  the 

judgment  entered  by  the  Circuit  Court  of  Lake  County  was  correct  and 

said  Judgment  should  be  and  it  hereby  is  affirmed. 


^ 
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Judgment  Affirmed. 
DOVE .  (1^/ and  SMITH  ,^J . .  d^oncur 
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APPELLATE  COURT  OF  ILLINOIS 
SSSOMD  DISTRICT  -  SSSOMD  DIVISIOK 
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JAMBJ  E.  CLOW  &  S0K3,  II^C,  and 
GRETNA  MATERIAL  SALES  CO., 

Plaint  if fs- Appellant  a , 


vs« 


CHBSTEIFIELD  SEWISi  3:  WATBIt,  i:C, 
a  corporation  and  UiLAI^D  mSSTKEfn 
GOllPOiiAXIon,  et  al.. 

Defendant  s-Appellees. 
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Appeal  from 
Circuit  Court  of 
Du  Pafe  County. 
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CROW,   J. 

This  is  an  appeal  by  the  plaintiff  Jatsias  B.  Clow  and  Sons, 
Inc.  and  the  czross-defandant  and  counterclaiaant  Gretna  l-kterial 
Sales  Co.  frOF3  an  order  disriisslng  for  want  of  equity  the  conv> 
plaint  of  James  B.  Clow  &  Sons,  Inc.  and  the  counterclaim  of  Gretna 
2'^teri.al  Sales  Co.,  and  finding  neither  claimant  had  a  valid  me> 
chanic*8  lien,  on  a  niotion  for  sur^ary  judgment  filed  by  the  de-> 
fendants  and  counter-claimants,  the  owners.  Inland  Investment  Cor- 
poration and  Richard  H.  Ba^ord  and  Mary  £.  Ba^^ord,  in  a  roechapi' 
ie*s  lien  foreclosure  suit,     ihis  aotion  and  the  counter-taotions 
addressed  thereto  of  Clow  and  Gretna  were  supported  by  affidavits, 
exhibits,  pleadings,  and  all  papers  filed  in  the  case.     Ihe  Trial 
Court,  taking  all  of  these  into  consideration,  iTanted  the  defend- 
ants* motion  for  sunuaary  Judgoent,  found  the  plaintiff  and  Gx'etna 
had  no  valid  lien  or  interest  in  the  premises,  and  further  found 
that  there  wez^  no  £;enuifie  issues  as  to  any  material  naatters  of 
fact,  so  far  as  the  order  is  relevant  to  this  appeal,     ihe  orifinal 
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d«f9ndanta  to  the  |iLaintlff*s  complaint  included  Chesterfield 
Water  and  Sewer,  Inc.,  the  contractor,  to  vihon  Clow  and  Gretna 
furnished  materials,  etc.,  ajid  Lynwood  Devalopaent  Corporation  and 
Izilond  Investment  Corporation  iidaich  allegedly  had  interests  in  the 
real  estate,  as  owners,  etc*,  on  t^ich  the  improvements  concerned 
were  allegedly  made* 

It  is  alleged  in  the  Coraplaint  of  the  plaintiff  Clovr  etc* 
that  it  is  a  subcontractor  Tiitio  furnished  isaterials  to  one  of  the 
defendants,  Chesterfield  Water  and  Bmaer,  Inc*;  that  Lynwood  De« 
velo];K3ent  Corporation  was  the  owner  of  certain  real  estate  on  Kay 
20,  1959,  v^ich  real  estate  was  described  by  metes  and  bounds  as 
well  as  lots}  that  on  or  before  that  date  Lynwood  Developoent  Cor- 
poration had  a  contract  with  (^esterfield  Water  and  Sewer,  Inc.  for 
the  furnishing  by  Chesterfield  etc*  of  certain  work,  labor  and 
Giaterials,  including  the  installation  of  certain  cast  iiron  water 
main  pipes,  fittings,  valves  and  accessories;  that  Chesterfield 
ordered  froa  Clow  certain  cast  Iron  water  main  pipes,  fittings, 
valves  aid  accessories,   and  delivery  to  the  premises  was  completed 
on  September  3»  1959,  for  i^^ich  there  becarae  due  to  Clow  127,349.30} 
that  the  materials  so  furnished  we^re  used  on  and  bec^se  part  of  the 
premises  described  and  becaiae  a  perrsanent  part  thereof  and  enhanced 
the  value  of  the  premises  t^o  an  «uaount  in  excess  of  the  claim  of 
the  plaintiff;  that  Clow  filed  notice  of  lien  on  Hovember  2,  1959 » 
and  filed  a  subcontractor's  claim  for  lien  in  the  office  of  the 
Recorder;  that  it  was  due  a  balance  of  $26,73^*03  and  interest; 
that  Inland  Investraent  Corporation,  a  defendant,  had  or  claieiied  an 
interest  in  the  premises  either  as  owner  or  ^^sort^agee  and  that  it 
had  knowledge  of  the  furnishing  of  the  materials  by  the  plaintiff} 
that  Inland's  interest  was  subject  and  subordinate  to  Clow*s  inter- 
est* 
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Inland  Investment  Ck^rporation^  a  defendant,  filed  an  answer 
dmxying  that  Lynwood  etc,  vias  the  owner  on  May  20,  1959  of  the 
real  estate,  and  alleged  that  prior  to  May  20,  1959  Lynwood  had 
executed  and  recorded  a  pOLat  of  subdivision  and  that  by  virtue 
thereof  all  the  portions  of  real  estate  described  on  the  plat  as 
roads,  drives,  trails,  or  lanes  were  dedicated  to  the  public  for 
use  as  public  highways  and  were  no  longer  owned  by  Lynwood,  and 
further  alleged  that  on  I4ay  20,  1959  Lynwood  had  conveyed  by  war- 
ranty deed  to  Inland  all  the  lots  in  Arro^ead  Subdivision,  the 
subdivision  previously  platted  arid  recorxied  by  Lynwood,  ^ich  deed 
was  recorded  I4ay  22,  1959,  and  Inland  alleged  that  it  was  liow  the 
owner  of  such  lots  except  those  subsequently  conveyed  to  other  per- 
sons*    The  Answer  of  Inland  further  denied  that  on  or  before  I'^ay 
20,  1959,  Lynwood  had  €mtered  into  a  contract  with  Chesterfield  for 
the  furnishing  of  work  mid  materials,  and  said  it  had  no  kiiowledge 
as  to  the  orderiafi  by  Chesterfield  of  material  to  be  furnished  by 
the  plaintiff;  denied  the  orderini?  of  such  work  or  Jiaterials  on 
May  20,  1959,  and  alleg-ed  it  had  no  knowledge  of  delivery  of  such 
siaterials  nor  of  the  amount,  if  any,  owing;  to  the  plaintiff;   denied 
that  the  ciaterial,  if  any,  furnished  by  the  plaintiff  was  used  upon 
or  became  part  of  the  preraises  owned  by  the  defendasit,  and  denied 
they  are  a  perma^ient  or  valuable  improvement  thereto  or  enhanced 
the  value  of  the  premises;   alleged  no  knowledfe  of  the  service  of 
a  contractor's  notice  or  claiia  for  lien;  denied  such  notice,   if 
served,  was  timely,  legally  sufficient,  or  that  there  thereupon 
became  due  Clow  any  amount;  it  allet'^ed  it  was  the  owner  and  d«:iied 
any  notice  of  claim  for  lien  was  served  on  it;  denied  ^cnowledfe 
of  the  filing  of  a  claim  for  lien,  any  paytaent  on  account,  or  the 
asiount  alleged  to  be  owed  Clow;  aixd  denied  the  plaintiff  was  en- 
titled to  a  »echanic*s  lien. 
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Inlaad  si;A>ttequently  fil«d  a  count ercl aim  against  Lynviood 
Dev«Ioi»i6nt  Corporation,  Jamos  B«  Slow  &  Sona,  Inc*,  Grotna  Ma- 
terial Salas  Cofflpany  and  other  parties,  alleginf  that,  inter  alia, 
on  or  about  May  20,  1959#  Lynwood,  about  to  become  the  owner  of 
certain  real  estate,  conveyed  it  by  warranty  deed  to  Inland,  the 
deed  beinj^,  recorded  14ay  22,  1959*  and  by  such  Inland  bectuoe  the 
owner;  parts  were  later  conveyed  to  others,  but  Inland  rectained 
the  ow5ier  of  a  part  of  the  pretaisea,  \^ich  was  a  part-  of  the  real 
estate  described  in  the  Clow  cof^plaint  and  was  vacant;  certain  of 
such  counter  or  cross-defendants  had  asserted  mechanic's  liens 
upon  the  public  streets,  roads  and  ways  and  upon  the  water  mains, 
sewer  pipes  and  other  iraproveraenta  and  appurtenances  installed  or 
alle^'ed  to  be  installed  upon  or  under  the  public  ways;  that  the 
statutes  fave  no  lien  upon  such  public  property;  and  the  Inland 
counterclaim  asked  the  Court  to  detenuiue  that  none  of  the  cross- 
defendants  have  any  interest  in  or  lien  upon  the  preniises,  nor 
upon  the  public  streets,  roads,  or  vaya  or  upon  any  iraproveiaeats 
in  such  public  portions  of  the  subdivision,  and  it  asked  that  the 
cross-defendants  be  restrained  frora  assert-ing  any  claim  to  the 
preraises  a^id  that  the  title  of  the  defendant  and  counterplaintiff 
Inland  be  declared  and  quieted  and  cmdtiMaatf&m 

The  plaintiff  Clow  filed  a  motion  to  strike  the  Inland   coim- 
terelain,  which  was  denied,  and  it  then  filed  an  Answer  thervfto 
alleging,  inter  alia,  that  the  dead  by  Lynwood  to  Inland  was  as 
security  for  funds  advanced;  admitted  the  alleration  as  to  Clow's 
claim,  but  denied  the  ciaterials  furnished  were  only  for  improve- 
oents  of  streets,  roads,  aid  ways,  and  alleged  they  were  furnish- 
ed to  permit  construction  of  a  water  oain  to  the  lots  in  the  sub- 
division and  the  water  main  constituted  a  valuable  iraprovec^nt  to 
the  lots;  the  plat  recorded  April  1,  1959  contained  a  certifica- 
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tlon  by  LynwDod  dated  March  4,  1959  that  it  was  then  the  owner 
of  the  real  estate,  but  on  those  dates  Lynwood  was  not  the  own- 
er ,  and  the  recordlnc  of  the  pLat  did  riot  act  as  a  statutory  ded- 
ication of  the  streets  but  was,  in  effect «  a  cot%3on  law  dedication 
with  title  in  the  adjoining  lot  owriers  to  the  center  of  the  pur- 
poz*ted  streets  subject  only  to  an  easement  in  the  public  for  use; 
aiid  that  it  has  a  valid  and  enforceable  nechanic*s  lien  tdiidi  is 
prior  to  the  claim  of  the  defendant  counter- plaint iff  Inland. 

Gretna  Material  Sales*  Oo»,  a  count erdef en dant,  filed  an 
answer  to  the  Inland  counterclaim,  aUeglni^  no  knowledge  of  the 
allerations,  except  it  denied  it  had  no  lien  afainst  the  premises 
and  affirisatively  stated  it  had  a  lien  for  caaterials  furnished. 
Gretna  also  filed  its  own  ccunterclaiia  to  foreclose  its  own  alleir- 
ed  mechanic *s  lien,  laakiaf  defendants  all  parties  alleging  an  in- 
terest or  claia#  alleging  that  on  or  about  F«^ruary  1,  1959*  Lyn- 
wood  was  the  owxxer  of  the  real  estate  involTed,  that  on  that  date 
Lynwood  entered  into  a  contract  with  Chesterfield,  ^^lereunder  Ches- 
terfield was  to  install  sewer  and  water  in  the  premises,  that  on 
or  about  the  same  date  Chesterfield  made  a  contract  with  Cz*etna 
whereby  Gretna  sold  to  Chesterfield  and  it  purchased  pipe  and  other 
materials  for  which  Clussterfield  agreed  to  pay  Gretna  the  fair  siark- 
et  price  prevailing  at  the  tiaa,  that,  upon  order  of  Chesterfield, 
Gretna  delivered  at  the  pr^nisas,  pipe  and  other  Eiiaterials  in  the 
aeuunt  of  $20,344.10,  beginning  August  1,  1959  and  ending  Febru- 
ary 1,  I960 5  all  the  material  became  a  peinanent  part  of  the 
building  and  enhanced  the  value  in  excess  of  |20,544.10{  and  after 
credits  there  is  due  it  19539.65;  it  iJ.leg:ed  the  conveyance  by 
Lynwood  to  Inland  ^'ay  20,  1959  vas  not  absolute  but  to  secure  a 
debt;  siid  service  was  alleged  of  a  notice  of  claiia  on  Inland  and 
Lynwood  and  recording  of  a  clai.'a. 
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Inland  fllttd  an  answor  to  this  Gretna  count oz*cIaita«  deny- 
ing Lynvfood  was  the  owner  of  the  real  estate  February  1«  1959« 
that  Lynwood  h^  a  contract  with  Chesterfield,  that  Chesterfield 
had  a  contract  with  Gretna,  denying  the  delivery  and  value  of 
any  naterialSf  or  that  such  becanae  a  permanent  part  of  anjs  build- 
ing, or  enhanced  the  value  thereof  or  of  the  premises,  and  denied 
aiiy  araount  due  Gretna  J   it  admitted  the  deed  of  May  20,  1959  and 
denied  it  was  not  absolute;  it  adciitted  service  of  a  claim  for 
lien  but  denied  it  wis  sufficient;  dwiied  any  recording  of  a  claia 
for  lien  and  denied  that  it  was  a  valid,  sufficient,  tiraely,  truth- 
ful, or  a  proper  notice  of  clain;  denied  that  the  pipe  or  laaterial, 
if  any,  was  installed  on  the  presiises  owtied  by  Inland,  and  stated 
that  such  pipe  and  material,  if  any,  were  installed  only  upon  and 
under  the  surface  of  public  streets,  roads,  or  other  public  ways 
in  the  subdivision,  and  de^iied  Gretna  vaa  entitled  to  any  relief 
against  it. 

Chesterfield  Water  and  Sewer,  Inc.  filed  an  answer  to  the 
Gretna  cowiterclain  v^ich,  so  far  as  now  of  possible  significance, 
admitted  Lynwood^s  ownership  of  the  property,  admitted  the  Ghester- 
field-Gretna  contract,  and  admitted  the  conveyarice  from  Lynwood 
to  Inland* 

Inland^s  jaotion  for  amsmaxj  Judgment  and  decree  prayed  a  de- 
cree quieting  title  in  it  esccept  for  public  streets,   roads,  and 
ways,  and  except  for  a  lot  owned  by  the  Banfords,  and  finding  the 
clairas  of  all  other  parties  invalid*     As  to  Glow  ar^d  Gretna  the 
{rounds  for  the  siotion  were  that  any  ^aaterials  and  labor  furnished 
by  them  were  fumiadied  only  upon  or  uii4er  public  roads,  streets, 
and  ways  in  the  subdivision  and  not  upon  any  individual  lots.     In 
support  thereof  was  an  affidavit  of  Joel  F,  Rosenthal,  Preside^it 
of  Inland,  that  on  llay  20,  1959  Lynwood  conveyed  by  warranty  deed 
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to  Inland  all  the  real  estate  <ieacrib#d  ia  the  Inland  count«jv 
clalra*  a  copy  of  the  d«»«d  beinf-  apj^ided  as  a^i  eadaibit,  aid  la- 
land  was  at  the  time  of  the  count erclaica  tho  owi&r  thereof  ax-> 
c«pt  the  lot  conveyed  hj  it  later  to  the  Baafords.     Also  in  sup- 
port thereof  was  ai  affidavit  of  Steven  W,  Fitzsiazaoiis,  Socrsstary 
of  Lyiiwood,  that  on  Hov^^ei'  3«  1956  Lynwood  contracted  to  buy  eer- 
tain  of  th©  real  estate  from  'iSwjaton  I'atioual  Bank,  as  Trustee, 
a  copy  of  th®  contract  bei?ig  ap^ndod,  that  on  April  23,  1959  a 
trust««»s  deed  for  that  real  eatat©  vms  dalivered  to  Lyiiwood, 
a  copy  of  that  deed  boin^  appended,  that  on  Septesiber  13,  195B 
Lynwood  contrajcted  to  bi^  certai^i  of  the  real  estate  froea  Duke  3« 
Durfee  et  al.,  &  copy  of  the  contract  being  appended,  that  oa 
24ay  IS,  1959  the  Diu^ee's  varrmity  deed  for  that  real  estate  was 
deliTeiHjd  to  Lynwood,  a  coj^  of  that  deed  beiai;  appended,  that  the 
foregoinf  two  deeds  of  April  23,  1959  ftod  May  1^#  1959  included  all 
real  estate  ca'nprlsing  Arrowhead  Subdivision  as  shown  on  the  plat 
recorded  April  1,  1959$  that  on  or  about   I!ay  16,  1959  Lynwood  «Bi- 
tered  into  a  contract  w5vth  Chesterfield  for  the  installation  of 
sewer  pipes  £uid  water  saias  in  the  public  atj^eta,   ix>ads,  drives 
and  other  public  portions  of  the  subdivision;  that  h«  observed  the 
fumishinf  s^id  installation  of  water  jaains  and  se«rer  pipe®  by 
Chesterfield  and  ksimi  of  his  ©wn  knowledge  and  observation  tiiat 
all  of  the  raains  and  sewsr  pipes  furnished  and  installed  by  Ches- 
terfield in  any  part  of  the  siibdiviaioti  ^nd  all  other  taaterials 
and  labor  furnished  by  it  and  its  subcontractors  seid  materialaen 
were  installed  solely  in  the  public  straets,  roads,  drives  aiid 
other  public  portions  of  the  Arrowliead  Subdivision  and  no  part 
©f  the  labor  and  material  «as  at  any  time  physically  installed  upon 
any  of  the  individual  lots* 
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7li«  ptLalatiff  Clow  filed  a  motior.  that  tisB  Inland  naotlon 
for  wiaaaaxy  Judgment  be  denied^  that  there  is  a  question  of  fact 
undetermined  as  to  vi^ether  the  deed  from  Lymiood  to  Inland  was 
ae  aeeurity  for  moneys  adYaiioed^  that  it  Is  impossible  to  deter" 
aine  under  idtiieh  section  of  the  Practice  Act  and  Rules  Inland  *8 
motion  proceeds*  that  there  Is  a  qx;»>ftion  of  fact  undetertalned 
as  to  whether  the  irsiprovernent  for  which  Clow's  material  vas  used 
was  connected  with  an  ImpcoveBsent  on  the  lots.     Itx  support  there* 
of  is  an  affidavit  of  D*  H*  :ii^gon*  ¥lce  President  of  Clow,  that 
the  plat  of  Arrot^ead  Subdivision  covering  the  real  estate  Involved 
in  the  proceedings  was  recorded  on  April  1,  1959*  and  that  it  bears 
a  certificate  of  the  DuFage  County  Health  Department  that  water 
facilities  are  to  be  furnished  by  the  Arroit^ead  Water  Cor?!paay,  that 
to  comply  with  the  requirements  of  the  certificate  it  was  necessary 
to  construct  water  mains  to  supply  water  to  the  individual  lots  In 
said  mabdivision,  that  Chesterfield  ordered  frora  the  plaintiff 
Clow  cast  Iron  nmter  laaln  pipes,  fittings,  valves  and  accessKjrie® 
to  be  used  in  the  construction  of  the  water  taains  to  supply  water 
to  the  various  lots  In  tlie  subdivision,  that  the  plaintiff  Clow 
furnished  to  Chesterfield  cast  iron  water  main  pipe,  fltti!ig:s, 
valves  and  accessories  which  were  used  to  conplete  the  coristruction 
of  the  water  laalns  in  order  to  make  available  to  individual  lots 
water  to  be  supplied  from  the  puraplnf  station  of  Arrov4iead  Water 
Conpa^iy,  that  the  isaterials  funxlshed  were  and  will  continue  to  be 
used  to  furnish  water  to  the  lots,  tliat  a  water  system  enhances 
the  value  of  every  lot  serviced  whether  Iniproved  or  unlisproved,  and 
whether  tied  Into  the  system  or  available  for  tie  at  a  future  date, 
that  the  lots  cannot  be  used  without  the  ixse  of  the  water  mains 
which  have  been  installed,  that  for  this  purpose  they  nmst  conrteet 
to  the  %nter  mains,  that  horses  have  been  constructed  on  a  nuraber 
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of  the  lots  and  have  been  a^id  are  isow  beinf  used  for  reaideiitial 
purposes,  and  that  the  raaterials  fiurnishad  by  the  plaintiff  COLow 
are  an  improvwient  to  all  of  the  lots  in  the  subdivision,  that  at 
the  time  the  pLat  was  ocecuted  and  recorded  Lynwood,  which  sifned 
the  plat  and  certified  otciership,  vas  not  the  owner  of  record,  the 
plat  was  recorded  April  1,  1959*  title  to  a  portion  of  the  real  es- 
tate was  not  deeded  to  Lynvrood  until  April  23,  1959,  and  title  to 
another  portion  was  not  deeded  to  Lynwood  until  May  19 »  1959.     Also 
in  support  of  the  Clow  laotion  and  in  opposition  to  the  defendants* 
motion  for  suioesary  Judgment  is  the  affidavit  of  George  J.  Fox,  mi 
attorney  for  the  plaintiff  that  at  a  pretrial  deposition  of  Steven 
W«  Fitzsin£3ons,  of  Lynwood,  there  was  testitnony  concerain£  a  plain* 
tiff's  eadiibit  lAich  was  a  contract  of  sale  of  real  estate  between 
Lynwood  and  Inland,  a  copy  being  appended,  which  contained  certain 
provisions  for  Lynwood  to  install  water  service  mains  and  that  the 
installation  wo\xld  Q:thance  the  value  of  the  property  and  lots,  and 
also  that  Fitassiraaons  testified  that  sewer  and  water  connections 
had  been  made  to  some  of  the  lots  in  Arrowhead  Subdivision,  includ- 
inf  Lot  11  in  Block  4»  in  whl«h  the  defeadaJits  counterclaiaants 
Richard  H»  Baraford  ^id  !^!ary  E.  Dataford  claira  an  interest, 

Gretna  filed  a  verified  raotion  to  strike  the  Inland  action 
for  suriEiary  judpient  on  the  ETouads  Irxlat^d  was  not  legally  entitled 
to  the  relief  prayed,  alleging'  that  the  Gretna  lien  cane  into  being  i 
aiid  was  a  lien  against  the  property  on  May  16,  1959 »  at  the  tirae  of 
the  contr^t  betwe<^  Lynwood  and  Chesterfield;  that  the  conmosi  law 
subdivision  plat  was  placed  Oii  record  by  Lynwood  before  it  was 
the  legal  holder  of  the  fee  simple  title  and  the  plat  was  of  no 
force  and  effect  as  of  the  date  of  recording,  April  1,  1959$  that 
Lynwood  as  the  eontractopurchaser  was  an  owner  within  the  purview 
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of  the  Illinois  !4echanic*s  Lien  Law  and  aa  such  the  Mechanio's 
Lien  claim  of  Cheaterfield  and  its  subcontractors  became  in  full 
force  and  effect  aa  of  ^eif  16,  1959;  that  at  the  time  the  liens  came 
into  being^  the  proporty  had  not  been  subdivided,  was  in  acx^eace, 
s^d  the  installation  of  the  sewer  and  tmt>er  constituted  an  improve- 
ment to  the  acreage;  that  the  plat  recox^ed  April  l^^  1959  was  a 
coi3E»n  law  plat  or  dedication  v&ich  would  not  have  been  effective 
prior  to  the  date  of  recordiaff  of  the  deeds  to  Lyawood  (previously 
uentioned)  on  May  21,  1959;  that  as  a  coraaon  law  dedication  the 
ownership  of  the  lots  extend  to  the  olddle  of  the  street  and  there- 
fore the  installation  of  the  sewer  and  water  in  the  so  called  street 
was  a!id  is  an  improvement  to  the  lots  for  which  the  sewer  and  water 
provide  utility  services. 

The  coF/  of  ^^  P3.at  of  Arrowhead  Subdivision  in  the  record 
and  abstract  is  certified  by  the  surveyor  liarch  14,  1959*  is  ac~ 
knowLedged  by  Lynwood  Etevelopi!»nt  Corporation  aa  the  owner  liarch 
4»  1959#  is  recorded  with  th©  Coiinty  liecortler  April  1,  1959#  in- 
dicates thereon,  inter  alia,  certain  drives,  lanes,  trails,  roads, 
lots,  and  blocks*  and  bears  various  certificates  by  the  Plan  Cora- 
mission  of  the  City  of  %Ou»aton,  the  Township  Highway  Cosxaissioner, 
the  County  Superintendent  of  High%mys,  the  County  Health  Depaz'tment, 
and  the  Ck>iinty  Board  of  Supervisors* 

It  is  the  plaintiff's  and  Gretna's  theory  that  tlui  TSrial  Court 
erred  in  granting  the  surmaiy  judf^ient  for  Inland;  that  they  are  en- 
titled to  giechanic's  liens;  that  their  liens  attached  on  Ils^  16, 
1959;  that  there  were  raster ial  controverted  issues  of  fact  which 
remained  undeterrtliied;  that  the  work  was  done  in  privat^y  owned 
land  axid  the  improve^nents  were  connected  to  and  enhanced  the  value 
of  the  abutting  lots;  and  that  th©  plat  recorded  April  1,  1959  did 


«  liO  • 


;ltt^4#& 


'«  lUM 


■  SJoI    «| 


not  operate  as  a  convoyaact  of  tlu»  streets  to  thm  public  and  there 
VMus  no  acceptance  of  the  streets. 

The  def«:idants»  theory  ia  that  the  trial  court  properly  gxaJit- 
©d  their  action  for  aimmary  Jucl^i»nt  for  the  reason  that  the  labor 
and  Haterlals  alleged  to  hare  been  farnisdied  by  the  plaintiff  and 
Gretna  *^ore  furuia^ed  upon  the  public  streets*  itfays  a-^d  roads  abutt- 
ine  upofi  the  defeiidanta-OMiers*  property,  and  that  this  rendered  iai- 
psaterial  all  of  thr  other  contentions  of  the  plaintiff  and  Gretna. 

Section  57  of  the  Civil  Practice  Act,  CH.  110  i;LL.  EBT.  STAT^.. 

I'^l^  t>^r,   S?,  provides,  so  far  as  material #  as  to  tho  pixjcedure  on 

applications  for  au^nssary  Judn^ntc  cr  decrees,  that: 

»  *  *  *  Hie  judgmenr.  ^r  decree  so^j-ht  shall  be  rendered 
forthwith  if  T,he  plQadiiii'-ij,   depositions,  a^id  adciissions 
on  file,  '.Of ether  with  the  affidavits,   if  any,   show  that 
there  is    dO  ^;e'aiine  issue  as  to  i^r/  naterial  fact  and 
that  the  fioviriF  party  is  entitled  to  a  judft'sent  or  a 
decree  as  a  s.iattex'  oi"  law.  *  *  *  " 

The  basic  inquiry,  therefore,  here  is  whether  tiie  present  rec- 
ord, at  this  stage,  shows  thiit  there  is  no  peniiine  issue  as  to  any 
Riaterial  fact  aad  that  the  ctefertdants,  as  the  laovinir  parties,  are 
entitled  to  a  decree  as  a  »n*!.tter  of  law.     3\irrra.ry  :JtidfTnent  procedure 
aay  not  be  used  to  impair  tiie  liornaal  right  of  trial  by  .jury  or  by 
the  Coui:^j   its  purpose  is  ;iot  to  try  an  issue  of  fact,  but,  inter 
alia,  to  deteriaiae  wiuather  ati  issue  of  fact  exists  within  the  lef^al 
raeaJiingS   if  there  is  a  t^nuine  triable  issue  of  fact  the  cioticai  for 
mjmukxy  Judgment  nmst,  few  that  reason,  be  desiied}  the  right  to 
sujTitsary  judgiaent  nust  be  free  froj?.  doubt  ai^d  deterninable  solely  as 
a  question  of  laws     oIl-lAIilS  v.    IHIIASH  (I960)  25  111.  App,   (2)  340. 
■Jhe  rwTiui;  party's  ri^t  to  Jud^oent  or  decree  must  be  fx*ee  front 
doubt  to  pemit  a  &\mmkry  iu&^nmn\>  or  decree:     HALI£lH^^  v.  'iWsu  3KL7 
RY.  GO.  et  al.   (19^0)  25  111.  App.  (2)  llA.     Only  if  th«  record  at 
the  tiise  the  s^tion  for  sus^aary  decree  is  pareeented  contains  all 


-  11  - 


i^» 


#dJ  onlJ  tts 


the  facta  and  infonaation  aeoeesary  to  a  declalon  of  the  ultimate 

^estlons  involved  and  only  if  th«  ssovlng  party  la  entitled  to  a 

decree  as  «  taatter  of  lav  c«i  a  auxmmry  decree  be  granted t     Cl'ITT 

OF  QDIIiCY  V.  STUEHA^m  et  al«   (I960)  IB  111.  (2)  604.     Cf,     I-(OWA?J 

et  al.  v>  IJATAIIKY  et  al#  (1952)  34a  111.  App.  296. 

Sectiona  1  arid  21  of  the  Mechanics*  Li«i8  Act,  QE»_.$2  ILL. 

Egy.  STAIS..  1961.  pars.  1  aad  21.  so  far  as  presently  material, 

provide  that; 

*»1^     When  lien  f;iven.)     Jec.  1.     Any  poraon  who  shall  by 
any  contract  or  contracts,  express  or  implied,   or  partly 
expressed  or  irsjplied,  with  the  owner  of  a  lot  or  tract 
of  laaa,  or  irfitii  cue  vvlion  such  ovfier  has  authorised  or 
knowingly  peraitted  to  contract  for  the  iBiprovetaent  of, 
or  to  iiaprove  the  aaiae,  furnish  jaaterial,  fixtures,  appar- 
atus or  Diachijtiery,  «  *  *  for  the  purpose  of  or  in  the 
buil<W.af,  altering,  repairing  or  oimanentinf;  any  house 
or  other  building,  walk  or  sidexfialk,  i^^ether  such  walk 
or  sidowalk  b«  0:1  the  laj^id  or  borderiif  thereon,  drive- 
way,  ferice  or  inproveraent  or  appurtenances  thereto  on 
such  lot  or  tract  of  land  or  connected  therewith,  and 
upon,  over  or  uiider  a  aidowslk,  street  or  alley  adioim- 
ing;  *  *  *  oj'  furaish  or  perforcj  labor  or  aer-vices  as 
superinieadent,  tiriekeej^r,  faechaiiic,  laborer  or  other- 
vfiae,  in  the  buildlni,,  alterirc,  repairiaf  or  ornaneat- 
Ing  of  the  sa'f*ej  or  fiirrilsh  material,  fixtures,  apparatus, 
faachinery,  labor  or  services,  *  v  *  ©n  the  order  of  his 
agent,  architect,   3tructi:ral  etifcineer  or  au perintendeiit 
lUkvinr  charge  of  the  improveiaente,  buildii^-,  alteriuf^:, 
repairinj--  or  ornament inr  the  saKse,   ahall  be  knowi  under 
this  Act  as  a  contractor,  aiia  shall  have  a  lien  upon 
the  ^4hole  of  such  lot    or  tract  of  land  and  upon  adjoin- 
ing or  ad;Jace.at  iota  or  tracta  of  land  of  such  owner 
constitutiif  tive  sa?w  pr<K^i«e»  and  occupied  or  used  in 
connectiori  with  such  lot  or  tract  of  land  as  a  place  of 
residence  or  business;  ard  in  case  the  contract  relates 
to  two  or  ciore  buildiufs,  on  tiajo  or  wore  lots  or  tracts 
of  land,  upon  all  such  lots  and  ti^cta  of  la'id  and  im- 
provenaants  thereon  for  the  aniount   due  to  hirs  for  such 
roaterial,  fixtures,  apparatus,  machinery,  sei'vices  or 
labor,  and  interest  from  the  date  the  aama  is  due. 
This  iiezi  shall  ext.©i,d  to  ai'.  estate  in  foe,  for  life, 
for  years,  or  any  other  estate  or  any  rifht  of  redeaipv- 
tioa,  or  other  Intei^est  vdiich  such  owner  'm.y  have  in 
the  lot  or  tract  of  la;»d  at  the  tiiie  of  imaklnf  such 
contract  or  niay  subsequeritly  acquire  thorein,  >  *  * 
aiid  this  lien  shall  attach  as  of  the  date  of  the  con- 
tract." 
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>  Sub-co-itracta  perfoi^ed  al^fr.uotica  thereof  ~  In  c&^&e 
Every  mechfiBiic,  worlcm?!  or  other  person  udw  shall  fxirnish 


«jiy  materlale,  apparatus,  tmchinery  or  fixtures,  or  fur- 
nish or  perfoxna  sez*vices  or  labor  for  th&  contractor,  * 

*  ♦  ahali  be  known  under  this  act  as  a  subcontractor,  and 
shall  haT8  a  lien  for  the  value  thereof,  with  interest 

on  3uch  anwunt  froci  the  date  tlie  sa^e  is  due,  frori  the 
aa^ie  tirse,  cki  the  sail©  property  as  provided  for  the  con- 
tractor, and,  also,  as  a^fainst  the  creditors  and  assifnees, 
and  jpersonal  and  legal  represeatativee  of  the  contractor, 
on  the  -mterial,  fixtures,  apparatus  or  niachijiery  fur- 
nished, aid  on  the  faoneys  or  other  considerations  due  or 
to  becojae  due  froa  the  ow:ier  under  the  oriirinal  contract ♦ 

*  «t  «  « 

It  has  been  said  that  the  l^lechanics*  Lien  Law  is  in  derofation 
of  the  cosEson  law,  its  pi^visions  laust  be  strictly  construed,  and 
no  (me  can  claim  a  lien  unless  it  dearly  appears  tim  requirement s 
of  the  law  hav©  been  complied  withs     CKOHX^I  et  al.  v^   rAT€£  (1917) 
2^  111.  336.     At  the  s^^e  time,  however,  the  statute  itself  pro- 
vides that:     "This  Act  is  and  shall  be  liberally  construed  as  a  rem- 
edial act.»j     Qli.   $2  ILL.  kWi.  3TAXS.,  1961.   par-   39, 

For  the  present  purposes  it  is  to  be  considered  that  there  is 
eridently  no  question  but  that  the  plaintiff  Ja^aes  B»  Clow  and  Sons, 
Inc«  and  the  cross  defendant  and  counterclairaant  Gretna  Haterial 
Salas  Clo»  furnished  materials,  apparatus,  laachinery  or  fixtures,  or 
furnished  or  perforraed  serTrices  or  labor  for  Chesterfield  Mater  and 
Sewer,  Ino«,  the  contractor,  which  latter  had  a  contract  of  May  16, 
1959  with  Lynwood  DeveLopaent  Corporation,  that  Glow  and  Gretna  are 
subeontractora  under  that  Act,  and  that  they  normally  would  hare 
liens  for  the  Yalue  thereof,  with  interest,  from  the  sarae  tieia  and 
on  the  same  property  am  provided  for  the  contractor  and,  al^,  as 
agai^ist  certain  parties,  oa  c^rtalii  other  property  not  presently 
material*     rheir  liens,  if  they  have  meh,  attached  as  of  the  date 
of  the  contractor  Chesterfield* s  contract  with  Lynwood,  ¥,ay  16,  1959 1 
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PITTSEURCH  PLATE  CLA^  GO.  et  al.  v.  Kl.MiSZ  (1919)  291  111.  ^4, 
213  HI.  Xpp*  315?  BO:fffi^  et  al.  v.  KvM.LEi\  et  al.   (1913)  253  111. 
106.     Also  for  the  present  purposes  it  is  to  be  coasidtred  that 
th«2*e  i«  evldeiitly  no  question  but  that  Chesterfield  Water  and 
S<wer,  Inc.,  a  defendant  herein,  ie  a  person  v*io  by  eoJitract,  of 
J'ay  16,  1959,  »<ith  Lynwood  Developaent  Corporation  ^ich  >ms, 
preeu'iiptively,  the  o^aner  at  that  date  of  a  lot  or  tract  of  land, 
namely,  all  the  real  estate  en^raced  vdthin  TiAi&t  is  referred  to  a« 
Arrowhead  Subdivision,  it  having  a  deed  of  April  23,  1959  for  part 
and  a  deed  of  Ha^  16,  1959  for  the  balance  pursuant  to  its  prior 
contracts  to  purchase  of  Movestser  3,  i95<J  as  to  part  and  of  Sepfcer^ 
ber  Id,  195^  as  to  the  baLa<)ce,  fus^niahed  eiaterial,  fixtures,  as^fNar- 
atus  or  Dachinery,  or  fumirtied  or  perforttied  labor  or  services,  or 
furnished  smterial,  fixtures,  apparattia,  saachinery,  labor  or  services 
on  the  order  of  the  owaer*e  agent  etc*  having  ehari^e.     If  what 
Chesterfield  furnished  luas,  within  the  w»antng  of  the  statute,  "for 
the  purpose  of  or  in  the  building,  alterinj^;,  repairing  or  oraament- 
iiif  aay  house  or  other  buildiag,  walk  or  sidewalk,  vAether  such 
walk  or  sidewalk  be  on  the  land  or  boi*derin£  thereoa,  driveway, 
fence  or  iaprovefnent  or  appurtenances  thereto  on  such  lot  or  tract 
of  land  or  connected  therewith,  and  upon,  over  or  undftr  a  sidewalk, 
street  or  alley  adjoiaiiig"',  then  Chesterfield  was  a  eont5peK:tor  under 
that  Act,  and  had  a  lien  upon  the  wtole  of  such  lot  or  tract  of 
land,  namely,  all  the  real  estate  ecifcraced  within  what  is  referred 
to  as  Arrowhead  Subdivision,  and  upan  certain  other  pa^oporty  not 
ptTSiier.tly  material ,  for  tli«  a'sount  due  it  for  such  niaterial,  fixtuires* 
apparatus,  rnachiiery,  services  or  labor,  aad  interest,  which  lien 
extej\ded  to  Lynwood's  estate  in  fee  or  any  othei*  estate  or  other 
interest  Lynwood  had  in  that  lot  or  tract  of  land  at  the  time  of 
making;  such  contract|,  ^bqt  16,  1959,  or  subsequently  acquired  therein. 
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And  if  that  be  the  c&ae  tiian  tAm  aubcontracttors  Glow  mid  Gretna 
ha:ve  liens  also  o^i  the  amm  property  as  provided  for  the  eontraet^ 
or«  tiwrnly,  all  the  real  estate  e<abrac@d  within  -Jiat  la  z^ferrwi 
to  aa  Arrowhead  Subdivision  etc* 

The  principal  cases  referred  to  by  the  iefendaJita  on  the  nat- 
ter of  mechanics'  liens  are:     S^ITH  v.  KJEtiKSDY  et  al.   (1378)   &9  Ill» 
4^5*  and  cmim  et  al«  v«  TATGS;  (1917)  2^  111.  336.     mam  Vy 
KH^HESY  et  al«  held,   in  s-abstaAoe^  that  there  was  no  mechanics'  lien 
on  an  abutting  lot  for  Piateriala  aiid  labor  for  crurbini^,   rradiag;, 
ajxd  paving  the  street  in  £roa%  of  the  lot  under  a  contract  with  the 
1<^  owner,  under  the  then  statute  giviiig  a  lieji  for  labor  or  niater- 
iala  ia  "building,  alterir^,:,  repairiiig,,  or  oma^erstiiig  &iY  houae  or 
other  building  or  appurtenance  thereto  oii  such  lot,  or  upon  any 
street  or  alley  ai^sd  connected  with  such  buildini'  or  appurtenance'*, 
the  matters  furaished  not  being  for  the  "buildini;,  altering,  repair- 
ing or  omas»ntin£.  ^-ly  house  ste#"  but  for  cui^ing,  ^radint  and 
paving  the  street,  a  work  wiiolly  diaconuected  with  the  buildinrs#  if 
thare  were  any,  on  the  abuttiug  lot,  *  ao  questions  were  involved  as 
to  t^nether  the  street  vms  in  fact  mid  law  a  8ti*eet  or  as  to  the 
status  of  the  title  and  rights  of  paziiies  therein.     CaOIIIIl  et  a^* 
v«  TAltiS  held,  ia  substance,  tiiat,  so  far  as  saaterial,  there  was 
no  lien  on  ar^  abuttin£  lot  for  i^terials  aixd  labor  for  pavin^r,  of 
the  street  or  laying  f.as  and  water  laairis  and  sewer  connections  in 
the  street  and  not  connected  with  the  abutting  lot,  under  the  then 
section  1  of  the  Act  which  was  apimrently  aubstantijdly  the  aagob 
as  the  present  section  1  so  far  as  releva^tt,  -  the  statute  gives  a 
lien  for  work  done  or  raaterials  furnished  for  use  on  a  lot  or  tract 
of  land,  or  for  work  done  oa  or  materials  furnished  for  miy  drive- 
wacr»  fence  or  other  improveeMnt  on  the  land  or  connected  with  any 
isiproveaent  on  the  land,  being  upcm,  over  or  untter  any  walk  or 
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sti^at  adioininir,  -.  th©  statute  extends  the  li«n  to  Kork  done  and 
mater laU  furilsbed  for  an  laprov«a«at  in  the  street »  but  such  an 
improv&mtnt  mist  be  ccrviected  with  an  iiaproveraent  on  the  lot  or 
tract  of  laiid»  -  no  quaations  were  involved  aa  to  whether  the  street 
waa  a  atreet  or  aa  to  the  atatua  of  th©  title  and  righta  of  parties 
thereiiu 

For  the  preseiit  purposes  it  is  uiidarafcood  that  Lynwood  Doval- 
•pBMmt  Corporation  contracted  Uovember  3,  1953  to  purchase  certain 
or  the  z*eal  estate  concei^iad  froet  Wheaton  Kational  Bank,  as  iVuetee, 
and  on  April  23,  1959  A  trustee* a  deed  for  that  part  was  delivered 
to  Lyawood,  m\d  that  Ljmwood  contracted  Sejptember  1$^  1953  to  pur- 
chase the  balaiKse  of  the  real  estate  concerned  from  Duke  3,  Durfee 
®t  al#,  and  on  May  13,  1959  the  Ourfees*  deed  for  that  part  was  de- 
livered to  Lynwood. 

Sections  1(a),  2,  and  3*  of  the  Plats  Act,  QU  109  ILL.  .'..EV> 

^TAT3>>  1<^1.  pars.  1(a).  2,  and  }.  provide,  so  far  aa  now  relevant, 

tliat: 

"It    Subdiyislou  qC  lagds  x:i\^  mrt&  less  than.,  five  acres- 
Surve-/  «  Plat  -  Stcnea  a.g  rrfsaua^nts.)     i^.iaj  *  ^'  '^'Imen- 
ever  tl"!©  owuer  o£  ia-id  subdivides  it  itito  t'40  or  'siore  parts, 
any  of  \4iich  is  less  than  5  acres,  he  shall  have  it  survey- 
ed a-^id  a  plat  thereof  aade  by  a  Registered  Illinois  laiid 
surveyor,  which  plat  ^all  particularly  describe  and  set 
forth  all  public  streets,  allays,  *  *  *  « 
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own«r  of  the  land,  or  his  attorr^y  duly  authorisjed,  in  the 
B&m  laanner  aa  deeds  of  land  are  required  to  be  acknowledfed. 
«  *  *  The  certificate  of  the  surveyor  and  of  acknowledftaent, 
together  with  the  plat,   shall  be  recorded  in  the  recorder's 
office  of  the  cmmty  t£  ^ich  the  Ismd  ie  situated,  or  if  the 
title  to  th©  land  is  refistered  under  the  Land  Titles  Act, 
i^tiall  be  filed  in  the  office  of  the  registrar  of  titles  for 
the  coujity,  and  such  acknowledgei;i®nt  a:'id  I'ecordirig-  or  auch 
acknoi^-edgaent  ^id  filini:;  as  aforesaid,  shall  have  like  ef- 
fect asid  certified  copies  th©r«80f  and  of  such  plat,  <»'  of 
any  plat  heretofore  acknowled£ed  ajid  certified  accordinf  to 
law,  raay  be  used  in  evidence  to  tlie  sa£:3e  e^ent  a^id  wit^x  like 
effect,  aa  in  oaae  of  deeds,  *  *  *  >^  *   . 
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An  ori£;irtal  pLat,  havin;   been  properly  certified,  acknowledged, 
approved  and  recorded  or  Tiled  as  abore  provided  in  this  Section, 
aay  be  retailed  as  the  pennaiient  record  by  the  recorder  of  deeds 
or  replstrar  of  titles,   as  the  case  may  be,  or  such  officer  may 
iise  a  f^otofrap^ic  reproduction,  of  such  orifinal  ^at  aa  the 
per^aoaent  record  if  such  reproduction  is  securely  affixed  to  a 
page  of  the  |d.at  book,     ihe  filia  used  for  any  such  photoirraphic 
reproduction  shall  comply  -with  the  "ainl-jpatn  standards  of  quality 
af^proved  for  perRWPent  photographic  records  by  the  National 
Bureau  of  Standards  and  the  device  used  to  reproduce  such  plat 
on  filta  shall  be  oae  which  acctirately  reproduces  the  ooatent  of 
the  original  plat«» 

"JjL    Dfdic^tion  "  Effect^, of^^^)     3,     'The  aokr»owledpjnent  and  record- 
lag  of"  sucn  plat,  or  tiieacK-aowiedi.ruent  mA  the  filing  of  the 
sanut  as  aforesaia,  shall  be  held  in  law  and  In  emjity  to  be  a 
conveyance  in  fee  slsiple  of  mich  portions  of  the  "p^eriises  platt- 
ed as  are  marked  or  r-ioted  on  such  j^lat  as  doT-ated  or  rranted  to 
the  public,  or  aiiy  poraou,  relirious  society,  coiporation  or 
body  politic,  and  as  a  eeuaral  warra-ity  airainr^  the  donor,  his 
heira  and  representatives,  to  such  douee  or  gx-£isAee,  for  their 
tise  or  for  th©  uss  a.;d  purposes  therein  riaf':*"!  or  i'll  ended,  and 
for  jiot  other  us©  or  purpose.     A-nd  the  prersises  intended  for 
any  street,  alley,  wa^'',  ccxntaon  or  other  psiblic  use  in  any  city, 
villar©  or  towi,  cr  additioii  thereto,  shall  he  held  in  the 
corporate  naae  thereof  in  trust  to  and  for  tm  uses  at^d  |Sir poses 
set  forth  or  inte;aded«** 

3y  this  statute  the  title  to  a  street  dedicated  to  aad  accepted  by 
the  appropriate  fovernraental  uait  xxndm'  a  proper  statutory  |a.at  becoi:ie8 
vested  in  that  fovemniental  unit}  the  statute  is  in  dero^atioJi  of  tim 
cossaon  law,  however,  and  a  purported  fiat  ^ich  does  not  strictly  com- 
ply with  the  provisions  of  the  statute  is  not  a  proper  atttutory  plat 
and  is  not  effective  as  a  statutory  dedication  of  the  title  t©  a  pur- 
ported street  to  the  £Over«r»ntal  unit  corjoemeds   if.  at  the  tiiae  the 
purported  plat  ia  filed  the  person  filinr  the  plat  it  not  the  then 
owner  of  tim  land  sought  to  be  platted  the  ^Rirported  plat  is  r^t  a 
proper  statutory  plat;  euch  a  purported  but  rton- statutory  plat  has  no 
effect  as  a  coaveya.-icej     JWm'm.  v«  VILUGE  OF  Fgi  ,L4K£  tt  al.  (1929) 
334  111*  46 •    'Adhere  a  purported  plat  is  r^ot  a€kn,o^edfeed  or  recorded 
uxitil  after  the  tit.le  has  passed  out  of  the  fcr^r  ow:".or,  \^k)  had 
prepared  the  purported  plat.  It  is  a  noa-atatutory  plat  and  is  not  a 
valid  statutory  dedication  of  aay  streets  or  alleys:     IJC^^IOV.  et  al» 
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y.  BOHLAItP  (1914)  262  111,  35S,     Wa»n  a  purported  plat  of  a  town 
l8  not  n&d9  by  the  owti«r  of  the  lands  covered  theroby  it  is  not  a 
statutory  plat,  and  tlM  fe«  title  to  the  streets  and  alleys  is  not 
in  the  towi,  but  retrains  la  tlie  adjoining  lot  owners:     IKGRAtUlT  v, 
BHOtfN  et  al,  (190?)  231  111.  256. 

^en  the  purported  plat  of  Arrowhead  Subdivision  was  aclciouledfed 
by  Lynwood  Developc«»nt  Corporation  as  the  owner,  March  4*  1959#  and 
%^ien  it  v&s  certified  by  t4ie  surveyor,  March  14,  1959,  and  when  it 
was  recoixied,  April  1,  1959»  Lynwood  DeveloiKaeat  Corporation  did  not 
have  the  legal  title  to  axiy  of  the  real  estate  comprising  the  same. 
It  did  not  acquire  title  until  April  23,  1959  as  to  a  part  and  May  Id, 
1959  as  to  the  balance.     At  the  time  of  th»  acknowLedfTjent ,  certifica- 
tion, and  recozxiing  thereof  the  t^st  that  can  be  said  is  that  L3mwood 
had  contracts  to  purchase  the  same  and  raay  have  been  the  equitable 
owier.     The  defendants  refer  us  to  no  cases  holding  a  party  in  the 
position  of  Lynwood  here,  as  of  the  aclciowled|r?aent,  certification, 
and  recoi'dlnir  of  this  pRjrported  plat,   is  ati  "oispier  of  land"  within 
the  particular  saeaning  of  those  terwa  in  and  under  the  Plats  Act,  - 
HHDi3ES  V.  ;'.SREDIIH  et  al.   (1913)  260  111.  13^  and  MMld  et  al.  v. 
•tflLLI^I^  et  al.  (191^)  232  111.  632,  cited  by  the  defendaiits,  deal, 
inter  alia,  with  the  well  kaowzi  princi|iea  as  to  equity  refardin^  a 
contract  purchaser  as  the  owner  of  the  land  and  the  seller  as  the 
owner  of  the  purchase  eioney,  personalty,  under  the  doctrine  of  equit- 
able conversion,  and  do  not  involve  this  statute  or  the  present 
problenj.     GRIDLST  v.  liOPKIH3  (1377)  %  HI.  52S,  the  closest  case 
anyone  has  referred  us  to,  though  not  idiolly  the  sane  as  the  case 
at  bar,  is  indicative  that,  in  pcrinciple,  a  party  In  the  position  of 
Lynwood  here  as  of  those  slgolflca^it  times  is  not  an  "owier  of  land" 


-  13  - 


%  ii'iait 


%rithin  the  particular  cttMUiing  of  tkls  Act  and  could  not  iziako  an 
•rfectual  statutory  dedication  thereuudor*    H«nce«  as  of  the  ^knoitf- 
led€?«int,  certification,  aad  recording  of  this  purported  plat,  Lyn- 
wood  was  appareitly  not  the  "owier  of  lasid*  ©fsibraced  therein,  vdthin 
the  particular  meaning  of  the  Plats  Act,  this  was  apparently  not  a 
statutory  plat  thereunder,  th®  ackiioi«Led|:iaent  and  recording  thereof 
apfArently  did  not  constitute  a  dedication  or  conveyance  In  fee  sim* 
pie  of  the  purported  streets  or  such  portions  of  the  pre'^ises  platted 
as  are  laarked  &r  noted  thereon  as  donated  or  gxanted  to  the  public, 
a'.d  the  fee  simple  title  to  the  purported  streets  evidssxtly  i^emained 
where  it  was,  in  lA/heaton  national  Bank,  as  Trustee,  and  Duke  3«  Durfee 
et  al»»  until  transferred  by  the  later  deeds  of  April  23,  1959  and 
May  13,  1959  to  Lynwood.     Nor  do  we  believe  the  pirported  plat  i«&s 
subsequently  retroactively  validated  by  jTelation  back  upon  the  subse«> 
quojit  acquisition,  April  23,  1959  and  llay  IB,  1959  by  separate  deeds 
to  Lynwood  of  the  le^ral  title  to  distinct  parts  therwjf ,  under  Section 
6  of  the  Gonveyancinc,  Act  as  to  the  eniireiaeat  of  after  acquired  titles, 
GH.  30  ILL.  Eisr>  STA1B.  1^1.  par.  6.  -  TIlOHm^OH  v.  LQUCH  et  al.  (1921) 
297  111.  204,  th©  only  case  the  defenda-'ita  cite  for  that,  is  not  in 
point,  -  the  Plata  Act  says  nothing  about  this,  -  asnd,  in  any  ©vent, 
the  defoidfiTits  I'sfer  us  to  no  cases  as  to  how  whatever  intervening 
ri^ts  Clow  arid  Cretria  raay  have  acquired  May  16,  1959  could  be  affect- 
ed thereby. 

Further,  even  if  there  were  a  proper  statutory  plat  under  the 
Plats  Act,  to  constitute  a  complete  dedication  and  conveyance  in  fee 
siraple  of  the  streets  there  mist  b«  an  acceptance  thereof  by  the 
appropriate  £overrimental  unit  concerned,  by  user  or  gor^  other  act  in- 
dicating acceptance  by  those  authorised  in  such  matters  to  represent 
the  public,  -  until  such  acceptajwie  the  |dLat,  thouiih  otherwise  a 
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proper  aftatutory  plat,  is  a  ^mre  offer  to  the  imiiiiclpality,  it 
has  m>  rl^ts  In  the  streets,  %nd  tbB  fee  remained  v^ere  it  was,  in 
the  owieri    LirJLSIl  v.  CTn  OF  LIl^GOI^i   (1^33)  106  111.  353 1  IGLffilAR? 
et  al.  Y.  G..  MW  U  EY.  CO,  &t  al.   (1909)  241  111.  260?  WESTIRtf 
^HillJGS  PAHK  QlSy.  Y.  LAWHjJKGE.et  al.  (1931)  343  m.  302}  Cf. 
2EMPLB  et  al.  V.  DUTLSH  et  al.  (1959)  17  lU.  (2)  434$  MII#F£ii 
Y.  VILLAGE  OF  FOX  LMS  et  al.  (1929)  334  111.  46.     We  find  iwjthing 
in  tlm  present  recozHi  to  indicate  auch  acceptance.     That  neoesearily 
being  one  of  the  essential  eleiaents  in  the  defendant  a »  theory  of  the 
case  the  burden  of  proof  or  proceedinr  thereon  iiae  on  them. 

Moreover,  even  if  tiwre  were  a  proper  statutory  plat,  aad  a 
laroper  acceptaJiice  of  the  fee  adaple  of  the  streets  by  an  app'opriat® 
fOYemsiental  unit  concer^ied,  OliOJlKl  et  al.  y.  TA'ItiS  (1917)  2^  111. 
336  seems  to  indicate  that  the  I'iechanica*  Liens  Act  isetends  the  lien 
to  work  done  or  materials  fumii^u»d  for  <^  improYeaent  in  the  street 
if  auch  iraproYeraent  is  connected  with  an  improver!fflnt  on  the  lot  or 
tract  of  land  abutting:,  ii^ich,  of  course,  evidently  may  involve  here 
imterial  factual  matters  as  to  which  there  are  genuine  issues,  as 
well  as  «>me  uacertali  legal  questioiis  as  to  what,  within  that  Act 
and  that  case,  are  "improverfents"  mid  i^at  is  tmm^it  by  "connected  %rLth 
an  iaprovesajit  on  the  lot  or  tract  of  land,**  -  *^ich  matters  cannot  be 
presently  detenained. 

Whether  this  plat,  thcwgh  apparently  not  a  proper  statutory  plat 
and  thoufh  apparently  not  resiilti^jg  in  a  valid  statutory  dedication 
©f  the  purported  streets  etc.  indicated  thereon,  aight  or  aight  not 
be  a  good  cosaion  law  or  nofwstatutory  dedication  or  f;rant  under  ^ich 
the  fee  in  the  pirported  streets  etc.  reaained  in  the  abutting  oneiers 
of  the  legal  title  mibjeet  to  mum  easement  in  the  public,  a^id  whet^r 
idiatever  otherwise  ostensible  lien  rl^ts  Clow  and  Gretna  ^nay  have 
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acquired  May  16,  1959  would  or  would  not  possibly  be  affected  there- 
by,  would  aeen  to  depend  on  several  other  facts  and  circumstances, 
or  the  non->exl3t0nce  of  0uch,  and  the  times  of  occiirrence  thereof, 
if  they  occurred,  relating  to  the  acts  of  the  owner  or  owners  of  the 
real  estate,  the  acta  of  the  public  and  appropriate  govemnientaX 
units,  and  ethers,  vhich  are  not  indicated  in  the  present  record, 
ajid  cannot  be  jK?esently  deter^iijied. 

On  th»  i&ole,  on  the  prese  it  record  we  cannot  say  there  is  uo 
fenuine  issue  as  to  any  niaterial  fact  a^id  that  the  defendants  are 
entitled  to  a  decree  as  a  siattar  of  law,  «-  their  right  t^  etinsfiary 
judfinent  is,  we  believe,  not  free  iron  doubt,  -  and  the  present  rec- 
ord does  not,  we  think,  contain  all  the  facts  and  information  nec- 
essary to  a  decision  of  the  ultlisate  qaoi^ions  involved* 

Ihe  order,  accordingly,  will  be  reversed  and  the  cause  reaa-nded 
for  further  proceedings* 

HiRrmsED  AND  immimsi. 
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General  x"o.  II644 (Abstract  only] 


Hi   THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOKD  DISTRICT 
(Second.^  Division) 

OCTOBER-  TERM,  A.  D.  1962 


</'9J'.y^.''  2^0) 


IK  THE  tlATTER  OF  THE  ESTATE 
OF  JAl'iES  i:ORRIS,   Deceased. 

JiARGRETHE  COLLINS, 

Complainant -Appellant 


Appeal  frora  the  Probate 
Court   of  Lake  Coimty 


SPIVEY— J. 

The  Probate  Coijrt  of  Lake  County  at  the  close  of  appellant, 
Hargrethe  Collins*,  evidence,  entered,  an  order  disallowing  her  claim 
against  the  Estate  of  James  Norris.   This  appeal  follovred. 

Claimant,  by  her  verified  claim,  states:   (1)  that  in  con- 
sideration of  the  ^^^aiver  and  relinquishment  of  certain  rights  on  her 
part  and  in  consideration  of  sums  paid  out  by  her  on  decedent's  be- 
half and  in  consideration  of  aid  and  assistance  rendered  by  her  to 
decedent  in  and  about  his  business  and  personal  affairs  decedent 
promised  that  he  would  convey  real  and  personal  property  to  her  v;hich 
he  failed  to  do,  to  her  damages  in  the  amount  of  ..,)5 00, 000.00,  and  (2) 
that  for  the  same  consideration  decedent  promised  he  would  make  pro- 
visions for  her  by  will  or  other  means  for  her  support,  maintenance 
and  welfare  for  the  remainder  of  her  life  on  a  scale  in  keeping  with 
her  accustomed  manner  of  living  and  commensurate  with  the  wealth  and 
affluence  of  the  decedent  which  he  failed  to  do,  to  her  damages  in 
the  amount  of  .;5 00, 000. 00. 


On  demand  claimant  filed  a  verified  bill  of  particulars  consisting  of 
tvrenty-eight  paragraphs.  Ue  v/ill  discuss  only  the  various  items 
therein  which  were  properly  argued  in  appellant's  brief  and  argument. 

In  Peoples  national  Bank  of  Monmouth  v.  Fernald,  252  111. 
App.  5  J  it  was  said, 

"Defendant  contends  that  the  trial  court  erred  in  per- 
mitting a  xvitness  to  testify  to  the  contents  of  plaintiff's  books  of 
account  and  to  the  method  of  entering  credit  to  plaintiff.  No  reason 
is  assigned  why  such  testimony  is  said  to  be  incompetent,  and  it  is 
not  pointed  out  where  such  testimony  is  to  be  found  in  the  abstract 
or  in  the  record.   Courts  of  review  v/ill  not  consider  alleged  errors 
where  a  party  merely  calls  attention  to  items  asserting  they  are 
errors.   (City  of  Benton  v.  Blake,  259  111.  211;   V/estern  Tube  Co. 
V.  Pederson,  12S  111.  App.  637.)  Uot  being  argued,  the  alleged 
errors  are  waived.   (Duiiibeck  v.  Walsh,  179  111.  App.  239)." 

The  bill  of  particulars  alleged  in  part, 

"17.  That  in  the  spring  of  1936  the  said  James  Norris 
advised  claimant  that  he  had  arranged  to  purchase,  for  the  sum  of 
1750,000.00,  a  large  tract  of  land  at  or  near  the  vicinity  of 
Stuttgart,  Arkansas;   that  at  such  time  the  said  I;orris  told  claimant 
that  he  was  purchasing  the  said  properties  at  a  foreclosure  sale; 
that  the  said  properties  were  ideally  suitable  for  the  growing, 
processing  and  storing  of  rice  and  were  actually  worth  considerably  in 
excess  of  v750,OOOoOO;   that  he,  Korris,  iiras  pui^chasing  the  said 
properties  in  the  name  of  claimant's  said  brother,  Smil  L'ielsen;   that 
v/hen  title  to  said  properties  was  cleared  he,  James  Korris  would  cause 
said  Emil  Nielsen  to  convey  said  properties  to  the  claimant;  that 
claimant  believes  that  the  title  to  said  properties  ^vas  conveyed  to 
said  Emil  Nielsen  but  she  has  never  received  any  deeds  or  other 
documents  conveying  the  title  to  said  properties  to  her,  as  was 
specified  by  the  said  James  Korris;  that  the  said  properties  con- 
sisted of  27,300  acres  of  rice  land  and  vjare  houses  for  storing  and  ' 
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drying  rice  and  were  eventually  sold  to  one  V7inthrop  Rockefeller  for 
the  sum  of  03,250,000.00. 

"20.   That  in  the  year  19 44  the  said  James  Norris  advised 
claimant  that  he  ;vould  put  up  the  money  required  for  the  purchase  of 
the  residential  apartment  building  located  at  5000  Cornell  Avenue, 
Chicago,  Illinois,  known,   as  the  5000  Cornell  Building;  that  he, 
Korris,  xTOuld  furnish  the  money  for  said  purchase  and  said  building 
would  be  placed  in  claimant's  narae;   that  the  said  property  was  to 
be  sold  at  public  auction. 

"21.   That  the  said  Norris  advised  claimant  that  he,  Ilorris, 
would  consult  his  associate,  one  Arthur  M.  I/irtz,  regarding  the  desir- 
ability of  purchasing  said  5OOO  Cornell  Building;   that  the  said 
Korris  failed  and  neglected  to  purchase  said  building  for  claimant, 
telling  claimant  that  the  said  VJirtz  had  advised  against  said  pur- 
chase;  that  the  purchase  price  of  the  saic;  building  at  the  said 
time  v;as  .,-450,000.00  to  0500,000.00."   (Emphasis  supplied) 

The  executors  of  the  estate  in  their  verified  answer  to 
the  claim  and  to  those  paragraphs  of  the  bill  of  particulars  herein 
above  set  out  state  they  have  no  knowledge  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allegations  and  conclusions  alleged 
and  demand  strict  proof  of  the  same. 

The  decedent,  James  Korris,  i-jas  born  in  lc^79  and  at  the 
time  of  his  death  in  December  1952  vjas  a  man  of  immense  wealth, 
estimated  at  two  hundred  to  two  hundred  and  fifty  million  dollars. 
His  interests  and  investments  v;ere  many  and  varied.   He  was  v/idowed 
in  1911  and  remarried  again  .  in  1919.   His  v/idov/  survived  him. 

Claimant,  Margrethe  Collins,  met  decedent  sometime  before 
1915.   She  married  Thomas  Collins  in  1919.   They  were  separated  many 
times  and  were  legally  divorced  in  193^. 

Appellant's  first  assigned  error  is  that  the  court  failed 
to  consider  the  pleadings  in  the  case  as  evidence  by  way  of  admissions 
of  her  claim  for  01,000,000.00. 
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In  this  regard  it  is  suggested  that  it  was  improper  for 
ithe  attorney  of  record  to  sign  the  answer  to  the  claim  and  the  bill 
of  particulars.   She  says  that  the  executors  or  some  of  them  should 
be  the  signators  thereto.   In  addition  issue  is  taken  to  the  verifi- 
cation to  the  ansv/er  being  made  by  an  agent  for  the  executors.   We 
find  no  merit  in  either  of  these  contentions. 

In  Nichols'  Illinois  Civil  Practice,  I96I  Edition,  Volo  2, 
Sect.  751)  it  is  stated,  "Pleadings  must  be  signed  by  the  attorney 
for  the  party  unless  the  party  appears  in  his  o\-m.   person,  in  which 
case  the  party  must  sign."  No  authority  is  cited  to  the  contrary. 

The  verification  by  Harold  Jacobson,  on  behalf  of  the  exec- 
utors, who  had  knov;ledge  of  the  facts  herein  pleaded  is  permitted 
under  Section  35  of  the  Civil  Practice  Act,  Chap.  110,  Sect,  35, 
111.  Rev.  Stat.,  v/hich  section  applies  to  the  verification  of  all 
pleadings.   No  issue  is  made  to  the  form  or  substance  of  the  verifi- 
cation. 

At  the  time  of  filing  the  ansv/er  only  three  of  the  original 
executors.  The  First  ijational  Bank  of  Chicago  and  Bruce  A.  and  James 
D.  Korris,  sons  of  the  decedent,  vrere  serving  in  the  capacity  of 
executors.   Jai-aes  D.  Norris  tvas  in  Florida  at  that  time. 

Jacobson  was  Vice  President  and  Secretar^r  of  the  Norris 
Grain  Company.  He  had  in  his  possession  the  records  of  the  decedent 
and  in  preparing  the  answer  he  consulted  in  detail  the  records  and 
Bruce  Norris.  -  .  '.. 

In  furtherance  of  this  assigned  error  it  is  urged  that  the 
trial  court  should  have  treated  appellee's  verified  answers  of  no 
knowledge  as  admissions  of  the  facts  pleaded.  She  contends  that  no 
issue  of  fact  was  raised  by  such  an  answer  in  that  the  ansvrer  to  the 
facts  pleaded  v/ere  necessarily  >ri.thin  the  personal  knoxiledge  of  the 
pleader  or  are  of  public  record  or  are  easily  accessible. 

Appellant  confines  her  reviewable  argument  to  the  alleg- 
ations stated  in  paragraph  17  of  the  bill  of  particulars. 
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She  argues  that  the  record  discloses  the  ownership  of  the 
Stuttgart  Rice  Plantation  v/as  in  Southern  Rice  Products  Corporation, 

that  Jaraes  D.  Ilorris  ovmed  a  third  interest  in  that  corporation,  that 
the  plantation  xvas  sold  to  the  Rockefellers,  that  stock  in  the  cor- 
poration xvas  inventoried  in  the  decedent's  estate  and  that  this  stock 
was  sold  in  1954  for  ylOO,000,00,  and  that  because  of  such  shov/ing 
all  of  the  other  allegations  of  paragraoh  1?  must  of  necessity  be 
known  or  readily  available  to  the  pleader, 

^        ¥e  cannot  follow  the  rational  of  the  appellant  that  it 
V70uld  necessarily  follov/  that  a  conversation  betvreen  the  claimant 
and  the  decedent  in  1936  amounting  to  a  promise  to  convey  particular 
real  estate  would  necessarily^  be  within  the  personal  knowledge  of  the 
pleader,  be  of  public  record  or  easily  accessible. 

Secondly,  appellant  urges  error  on  the  part  of  the  court 
in  excluding  certain  evidence  offered  on  her  behalf.        .  '. 

Kathryn  Te&rnej   testified  that  she  has  been  a  secretary  to 
claimant  since  1944  and  they  occupied  a  small  office  vri-th  one  tele- 
phone.  She  stated  that  James  i^Iorris  vrould  call  the  office  every  day 
he  was  in  tox^m.  and  would  leave  instructions  for  claimant.  She  said 
that  she  could  alv/'ays  hear  the  claimant's  part  of  the  conversation 
and  that  sometimes  she  could  hear  Fir.   riorris's  conversation.   She, 
stated  that  she  could  not  recall  the  date?  of  any  specific  conver- 
sations o 

The  trial  oourt   sustained  a  number  of  objections  to 
questions  propounded  to  this  witness.  IIo  offers  of  proof  v/ere  made 
as  to  what  the  vri.tness  would  testify"  e:ccept  in  one  instance.  In 
the  absence  of  an  offer  of  proof  being  made,  upon  sustaining  of 
objections  to  questions  asked  of  the  vri-tness,  nothing  is  preserved 
for  reviev7.   Smith  v.  Smith,  5  Illo  App.  2d.  3^3,  125  N.E.  2d.  693; 
Seaquist  v.  Alexander,  34  111.  App.  2d.  8,  loO  ILE.  2d.  213; 
Borrovjdale  v.  Sugarman ,  4  111*  App.  2d.  I64,  123  I-.E.  2d.  ^54. 

In  response  to  the  question,  "can  ^^ou  tell  us  what  trips 
she  took  during  those  years?"  the  witness  Tearney  stated,  "Well, 
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i  Ivlrs.  Collins  took  msnij   trips.   She  v/ent  to  Nev/  York  a  niiraber  of 
times.   She  went  to  Canada  a  nmiber  of  tines,  and  she  went  to  Florida. 
All  business  trips."  On  raotion  the  words  "business  trips"  v;as  struck. 

An  objection  v;as  sustained  to  a  further  question,  "During 
the  period  from  1944  to  1952,  did  rjrs.  Collins  devote  any  time  to 
I'lr.  Norris'  business  affairs?  Yes  or  no." 

An  offer  of  proof  v^as  made  as  follov7s: 

"Q.  V/liy  did  I-irso  Collins  make  these  trips? 

"A.  She  made  them  to  look  into  some  business  dealings 
for  I'Ir.  ilorris. 

"Q.   Do  you  knov/  how  much  of  Vxs*   Collins'  time  vr&s   spent 
during  those  years  from  1944  to  1952  attending  to  the  business  of 
I-Ir.  I.'orris?  Ansv/er  yes  or  no.   Do  you  know? 

"A.   I  vrould  say  ninety  per  cent  of  her  time." 

Aside  from  the  improper  form  of  the  question,  the  court 
propeirly  sustained  an  objection  to  the  offer  of  proof  under  the 
ultimate  issue  rule.  V7avrry s ayn  v.  Illinois  Central  Railroad  Company, 
10  111.  App.  2d.  394,  135  T.E.  2d.  154.  V/ide  disci^etion  is  committed 
to  the  trial  judge  where  opinions  and  conclusions  of  a  v/itness  go  to 
the  very  core  of  a  case.   Dased  upon  the  v;ant  of  sufficient  fo-ondation 
proof  from  this  vri.tness  v/e  cannot  say  that  the  trial  court  abused  its 
discretion  in  ruling  out  this  preferred  evidence.   It  would  have  but 
_ little  probative  force  in  any  event. 

Lastly,  appellant  contends  that  there  v;as  ample  evidence 
to  support  her  claim  and  that  the  court,  in  weighing  the  evidence,  as 
provided  by  Section  64  (5)  of  the  Civil  Practice  Act,  Chap.  110, 
Sect.  64  (5),  111.  Rev.  Stat.,  should  have  so  held. 

At  this  point  v;e  observe  that  there  is  no  evidence  to 
support  appellant's  contention  of  sujus  paid  out  in  decedent's  behalf 
or  \vaiver  and  i-elinquishmient  of  certain  rights,  as  consideration  for 
her  claim.   Appellant  does  not  argue  to  the  contrary  and  apparently 
bases  her  entire  claim  upon  the  consideration  of  aid  and  assistance 
in  decedent's  business  and  personal  affairs. 

-6- 


Before  we  proceed  vdth  a  discussion  of  this  facet  of  the 
case  it  xipuld  be  well  to  first  observe  some  of  the  well  established 
rules  applicable  to  cases  of  this  nature. 

The  claim  filed  in  this  case  is  one  for  daraages  for  breach 
of  a  contract.  Downing  v.  Karris  Trust  &  Savings  Dank,  318  111.  323, 
149  II. E.  256,  and  In  re  Johnson^ s  Estate,  35   111.  App.  2d.  275, 
IS2  K.E.  2d.  904. 

Claims  against  estates  are  scrutinized  with  care  and 
the  burden  of  proof  to ' substantiate  the  claim  by  clear  and  convincing 
evidence  is  upon  the  claimant. 

In  Collins  v.  Utley,  332  111.  App.  25^,  75  iJ.S.  2d.  36, 
this  com-t  said, 

"We  recognize  the  difficulty  of  establishing  a  claim  of 
this  character  but  the  burden  of  proving  it,  as  alleged,  rested  upon 
I-Irs.  Collins.   It  v;as  incumbent  upon  her  to  substantiate  her  claim 
with  clear  and  convincing  evidence.   All  the  evidence  shows  is  that 
claimant  did  render  some  services  to  the  deceased  but  no  agreement 
upon  the  part  of  decedent  to  pa]^  claimant  (;'.5,000  therefor  can  be 
even  inferred  from  this  record.   The  admissions  made  by  a  person 
since  dead,  are  not  very  convincing  and  other  than  those  admissions 
the  court  must  conjecture  many  things  before  it  can  be  said,  that 
appellee  has  established  her  claim.  Claims  against  deceased  persons 
must  be  scrutinized  with  care.  In  re  Estate  of  Teehan,  2S7  111.  App. 
5o,  4  K.E.  2d.  513.'' 

In  the  case  of  In  re  Hanson »s  Estate,  3O4  111.  App.  157 
26  n.E.  2d.  175 J  it  v;as  said  that  courts  are  not  bound  to  accept 
testimony,  even  v/hen  uncontradictedj  if  it  is  not  clear  and  convincing, 
or  palpabl3r  improbable,  and  that  this  is  particularly  true  xfhen  it 
relates  to  statements  attributed  to  persons  that  have  since  died; 
such  evidence  is  liable  to  abuse;  and  e^rtra judicial  adirassions  of 
a  dead  manace  the  v/eakest  of  all  evidence  and  are  scarcely''  worthy 
of  consideration. 

A  promise  to  make  a  future  gift  as  an  expression  of 
appreciation  will  not  support  a  claim.  D ewe in  v.  Estate  of  D ewe  in, 
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;  30  111.  App.  2d.  446,  174  i:.E.  2d.  575.  The  Court  said  in  that  case, 
"The  qiioted  remarks  show  due  appreciation  for  what  had  been  done,  but 
lack  the  essential  elements  of  a  contract.   They  are  more  in  the 
nature  of  an  unenforceable  promise  to  make  a  future  gift  as  an 
expression  of  appreciation,"   (Emphasis  supplied) 

Expressions  of  an  intention  to  do  something  vdll  not 
support  a  claim.   A  claim  niust  be  established  b3'-  proper  evidence  that 
there  existed  between  the  claimant  and  the  deceased  in  decedent's 
lifetime,  a  definite  contract  based  upon  a  consideration  v/hich  the 
claimant  has  performed.  |n  re  Carlson's  Estate,  2S6  111.  App.  Bl, 
2   I'I.E.  2d,  963;   Greenvfood  v.  Commercial  Bank  of  Peoria,  7  111.  2d. 
436,  130  N.S.  2d,  753;   C-alapheaux  v.  Orviller,  4  111.  2d.  442,  123 
K.E.  2d.  321;   i/restler  v.  Tippy,  250  111.  124,  117  K.E.  404. 

Bernice  Janis,  a  maid  in  the  claimant's  home,  testified  to 
a  conversation  in  1940  in  v/hich  I-irs.  Collins  asked  tlr,  Norris  if  he 
expected  to  do  an^^thing  for  her  future,  and  he  said  she  did  not  have 
to  worr^'-  about  anything  that  he  vra.s  very  appreciative  of  all  the 
things  she  had  done  for  him  and  he  intended  to  see  to  it  that  she 
Vjould  not  have  an^^thing  to  v/orry  about. 

Dorothy  Ilolberg,  a  friend  of  claimant's  for  forty-five 
years,  testified  to  a  conversation  out  of  the  presence  of  claimant. 
It  too^  place  in  Kevr  York  City  in  about  1935.  She  stated  that  tlr. 
Korris  told  her  that  the  claimant  acted  like  she  x-janted  to  terminate 
their  association;  the  claimant  ^Afas  a  great  help  to  him;  he  vjas 
ver3/  fond  of  the  claimant;   and  he  would  provide  for  the  claimant's 
future  welfare.  She  further  testified  to  a  sim.ilar  conversation  in 
the  presence  of  claim.ant  on  the  same  evening  and  other  conversations 
in  1937,  one  of  which  Tra.s  in  the  presence  of  a  Jlr,  Andrew  Hazelhurst. 

Witness  Holberg  testified  to  a  conversation  in  1940  or 
1941  in  v:hich  I-Ir.  Korris  stated  he  vranted  Ilrs.  Collins  to  sue  for. 
divorce  because  he  could  provide  a  great  deal  more  for  her  than  her 
husband  and  that  he  would  and  intended  to  do  that.   (Claimant  was  in 
fact  by  her  ovrn  admission  divorced  from  Ij?.   Collins  in  193o.) 


Further  testifying,  Ilrs.  Holberg  stated  that  the  last  time 
she  sav/  I-Ir,  ITorris  was  in  the  fall  of  1952  in  the  home  of  claimant. 
On  that  occasion  rlr,  Ilori-is  said  he  had  a  farm  in  Stuttgart,  Arkansas, 
;and  that  it  was  to  be  claimant's  farm,  and  that  he  thought  it  \~ias   a 
very  good  investment  and  as  time  went  on  she  would  realize  that  it 
was  a  very  good  investment  and  he  wanted  to  include  that  in  the 
things  he  vias   going  to  do  for  her  and  vreinted  to  do  for  her. 

The  claimant  testified  in  her  oxvn  behalf  about  a  conver- 
sation she  had  ;dth  Janes  D.  Ilorris  early  in  1953  to  the  effect  that 
decedent's  vashes  concerning  the  claimant  vrould  be  carried  out.  This 
conversation  vra.s  categoricalli?'  denied  by  Jam.es  D.  Ilorris. 

As  further  evidence  to  substantiate  her'  claim,  97  e:-diibits 
were  introduced  in  evidence  consisting  of  letters  m^itten  by  James 
Ilorris  to  claimant  betvreen  Ilarch  19,  1931  and  Eovember  10,  1952, 
These  exiriibits  in  the  handvw^iting  of  the  decedent  ;vere  at  the 
suggestion  of  the  tibial  court  reproduced  in  typevrritten  form  and 
occupy  over  200  pages  of  the  transcript  of  record. 

It  t-rould  serve  no  useful  purpose  to  posterity  to  attempt 
to  recite  and  analyze  this  voluminous  correspondence.  VJe  have  care- 
fully and  painstakingly  e:-3mined  each  of  the  e:diibits  both  as  to 
substance  and  intent. 

I'Jhile  xire  might  well  further  characterize  the  letters,  we 
adopt  the  trial  court's  statement  as  a  fair  sumraation  of  the  contents 
of  these  letters  when  he  said,  ^'Nevertheless,  taking  the  letters  as 
a  v;hole,  the  Court  noted  that  the  decedent  sent  money  to  the  claimant 
very  often,  the  deceased  advised  her  of  the  stock  and  bond  market, 
the  deceased  solicited  his  friends  to  investigate  properties  for  her 
benefit,  and  just  about  every  letter  had  a  weather  report,  family 
news  concerning  both  her  faiiiily  and  his  owa,   and  in  just  about  every 
letter  stated  how  fond  he  was  of  the  claimant.  After  reading  all  of 
the  letters,  the  Court  v/as  left  vd.th  the  impression  that  the  decedent 
tried  to  help  the  claimant  in  the  financial  world." 
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In  conclusion  we  hold  that  the  evidence  fails  to  establish 
iwith  the  clarity  required,  a  definite  contract  betvreen  the  clairaant 
and  Jacies  Ilorris  during  his  lifetirae  as  alleged  in  the  claim  and  the 
bill  of  particulars. 

The  order  disallovdng  the  claim  of  the  appellant  is 
affirmed ,       ■ 


If  firmed. 


WRIGHT,  P.J.  and  CROW,  J.  Concur 
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vs. 

CITY  OF  DEKALE,  a  Municipal 
Corporation,  et  al., 

Defendant-Appellant . 


Appeal  froia  the 
Circuit  Court  of 
DeKalb  County. 


WRIGHT  —  P.  J. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  of 
DeKalb  County  entered  on  July  28,  1962,  granting  a  teoporary 
injunction  in  favor  of  plaintiffs,  Neale  R.  Skorberg  and  Cal 
Gillen,  Co-partners,  d/b/a  Progress,  Inc.,  against  the  defend- 
ant. City  of  DeKalb,  a  Municipal  Corporation,  and  from  an  order 
entered  on  August  9,  1962,  denying  the  defendant's  petition  to 
vacate  the  order  of  injunction. 

Tlie  plaintiffs  on  June  1,  1962,  entered  into  preliminary 
negotiations  with  John  Cottingha^it  City  Manager  of  the  City  of 
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DeKalb,  concerning  issuance  of  building  permits  for  the  erection 
of  privately  owned  student  housing  units  for  use  by  students 
attending  Northern  Illinois  University  located  in  DeKalb, 
Illinois.  The  plaintiffs  vrere  assured  by  the  city  manager  that 
they  had  met  zoning  and  other  requirements  and  that  building 
permits  v^ould  be  issued  upon  the  presentation  and  approval  of 
final  plans.  Final  plans  were  submitted  and  approved  on  June 
27,  1962,  and  building  permits  were  duly  issued  on  July  9,  and 
10,  1962,  by  Robert  Holdeman,  Building  Inspector  for  the  City 
of  DeKalb.  The  applications  and  building  permits  were  for  con- 
struction of  the  following  three  residences:   (1)  Permit  No, 
62-173  for  construction  of  a  new  building,  with  English  base- 
ment, shown  on  the  application  as  327  Lucinda  Avenue,  at  the  set 
back  line  from  lAicinda  Avenue  at  the  southwest  corner  of  the  lot, 
(2)  Permit  No,  62-179  for  construction  of  a  new  building,  with 
English  basement,  shown  on  the  application  as  339  Uicinda 
Avenue,  and  (3)  Permit  No.  62-180  for  construction  of  an  addi- 
tion to  an  existing  dwelling,  shown  on  the  application  as  541 
Lucinda  Avenue. 

Plaintiffs  comraenced  the  erection  of  student  housing  on 
June  28,  1962,  in  accordance  with  the  plans  and  specifications 
approved  by  the  City  of  DeKalb  and  entered  into  contracts  with 
electricians,  plumbers  and  material  men  and  entered  into  con- 
tracts for  furnishings,  landscaping  and  driveways  to  meet  the 
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standards  of  the  Northern  Illinois  University,  and  became  in- 
debted and  liable  for  the  suta  of  $100,000.00  to  complete  the 
proposed  construction.  Before  July  23,  1962,  plaintiffs  had 
expended  over  $40,000.00  for  material  and  labor  on  the  building 
site.  The  walls  were  up  and  the  roof  was  on  one  two  story 
building  and  the  foundation  of  the  second  building  had  been  com- 
pleted and  some  work  done  toward  the  construction  of  the  third 
building. 

On  July  23,  1962,  persons  living  in  the  neigiiborhood  of 
the  project  filed  an  appeal  to  the  Zoning  Board  of  Appeals  of 
the  City  of  DeKalb  asking  that  the  Zoning  Board  reverse  the 
issuance  of  the  building  permits  which  had  been  Issued  by  the 
building  inspector  on  July  9  and  10,  1962. 

The  Cotomissioner  of  Public  Works  thereupon  issued  an  order 
for  the  plaintiffs  to  stop  work  and  to  maintain  the  status  quo 
pending  a  ruling  on  the  appeal  by  the  Board  of  Appeals.  The 
plaintiffs  and  their  contractors  continued  to  work  and  several 
arrests  were  made  by  the  City  of  DeKalb  charging  misdemeanors 
for  working  in  violation  of  the  zoning  ordinance.  These  cases 
were  still  pending  at  the  time  of  the  appeal. 

The  City  of  DeKalb  on  July  27,  1962,  filed  a  complaint  in 
the  City  Court  of  DeKalb,  Illinois,  seeking  an  injunction  to 
restrain  the  plaintiffs  from  doing  any  work  on  the  student 
dwellings  after  the  order  to  stay  issued  by  the  Board  of  Appeals 
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on  July  23,  1962. 

The  plaintiffs  on  July  27,  1962,  filed  a  complaint  in  the 
Circuit  Court  of  DeKalb  County  seeking  a  declaratory  judgment 
and  a  temporary  injunction  restraining  the  City  of  DeKalb  and 
certain  of  its  officers  from  interfering  with  the  construction 
of  the  student  dwellings.  These  two  cases  were  consolidated 
in  the  Circuit  Court  of  DeKalb  County  into  the  case  now  before 
us  for  review. 

Cta  July  28,  1962,  the  complaint  for  temporary  injunction 
sought  by  the  plaintiffs  was  granted  and  an  order  entered  re- 
straining the  defendant  from  arresting,  prosecuting  or  molesting 
plaintiffs  and  from  interfering  with  the  construction  of  the 
student  dwellings.  The  complaint  for  a  teaiporary  injunction 
filed  by  the  City  of  DeKalb  was  denied.  The  injunction  order 
was  served  upon  the  City  of  DeKalb  and  its  officers  on  August  1, 
1962.  The  City  of  DeKalb  then  filed  a  petition  to  vacate  the 
order  of  injunction  entered  on  July  28,  1962,  and  the  court  on 
August  9,  1962,  denied  the  petition.  This  appeal  is  taken  by 
the  City  of  DeKalb  from  the  order  allowing  the  teraporairy  in- 
junction entered  on  July  28,  1962,  and  the  order  denying  the 
petition  to  vacate  the  same. 

The  defendant  first  contends  that  the  appeal  to  the  Zoning 
Board  of  Appeals  frora  the  3.ssuance  o£  the  building  permits 
stayed  the  proceedings  until  the  administrative  remedies  were 
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diausted  and  the  court  wag  without  authority  to  enter  an  in- 
junctional  order  interfering  with  the  administrative  review. 

Section  3  of  Article  13  of  the  Revised  Zoning  Ordinance  of 
the  City  of  DeKalb  provides  among  other  things  that  an  appeal 
may  be  taken  to  the  Board  of  Appeals  within  such  tirae  as  shall 
be  prescribed  by  the  Board  of  Appeals  by  general  rule.  The 
record  does  not  disclose  that  any  such  rule  was  ever  adopted 
or  prescribed  fixing  a  tirae  limitation  for  appeal. 

The  plaintiffs  argue  that  since  no  time  limitation  was 
fixed  in  the  ordinance  for  taking  an  appeal  to  the  Zoning  Board 
of  Appeals  and  since  the  Board  of  Appeals  had  not  by  rule  fixed 
a  time  limitation.  Section  3  of  Article  13  of  the  Revised  Zoning 
Ordinance  qf  the  City  of  DeKalb  is  null  and  void  on  its  face  as 
to  these  plaintiffs,  i^either  the  plaintiffs  nor  the  defendant 
cite  any  Illinois  cases  directly  upon  this  point.  However,  we 
believe  that  since  the  ordinance  did  not  provide  any  time 
within  vdiich  an  appeal  may  be  taken  to  the  Board  of  Appeals  and 
since  no  rule  was  ever  adopted  or  prescribed  by  the  Board  of 
Appeals  fixing  the  time  for  taking  an  appeal,  that  Section  3  of 
Article  13  of  the  Revised  ironing  Ordinance  is  null  and  void. 
To  hold  other-wise,  a  building  permit  could  never  be  relied  on 
and  construction  started  under  a  building  permit  mi^t  be 
stopped  at  any  time  by  taking  an  appeal  regardless  of  the  amount 

of  work  done  and  money  expended  in  reliance  on  the  permit,  ^c  ye«,-^..<51 
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Defendant  next  contends  that  since  the  applications  for  the 
building  peiiaits  are  signed  "Owner- Progress,  Inc,  per  Neale 
R,  Skorberg,"  and  since  the  permits  were  granted  to  'Progress, 
Inc.,"  and  the  coiaplaint  for  injunction  was  brought  by  Meale  R, 
Skorberg  and  Cal  Gillen,  Co-partners,  d/b/a  Progress,  Inc., 
that  there  is  a  grave  variance  between  the  permits  and  the 
complaint  and  that  there  was  no  proper  party  plaintiff  before 
the  Circuit  Court,  Apparently  the  defendant  is  contending  that 
there  was  a  misuse  of  a  corporate  name  Dy  the  plaintiffs  in 
using  the  title  Progress,  Inc.,  when  the  applications  for  the 
building  pemaits  were  executed,  and  for  that  reason  these 
plaintiffs  have  violated  the  Business  Corporation  Act  in  making 
their  application  for  building  permits  and  are  not  proper 
plaintiffs  in  this  case. 

In  support  of  this  contention,  the  defendant  cites  Illinois 
Revised  Statutes,  1961,  Chap.  32,  Sec.  157,9  and  211.1;  People 
V.  Smith,  342  111.  600;  Jorgensen  v.  Bake^  211  111.  App.  2d 
196  and  Shore  Management  Corp.,  v.  Erlckson,  341  111.  App.  371. 
An  examination  of  these  authorities  disclose  that  they  are  not 
in  point  and  do  not  support  defendant's  contention.  The  riisuse 
of  the  corporate  name  by  plaintiffs  was  not  raised  in  any 
pleadings  at  the  time  the  court  passed  on  the  complaint  for 
a  temporary  injunction  and  further  we  do  not  believe  that  the 
misuse  of  a  corporation  name   by  the  plaintiffs  would  bar  them 
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from  bringing  the  suit  for  an  injunction  for  the  reason  that 
the  penalty  expressed  in  Section  211.1  of  the  Corporation  Act 
is  exclusive.  Grody  v.  Sc alone,  408  111.  61;  Cohen  v.  Lerman, 
408  111.  155. 

The  defendant  further  contends  that  the  injunction  was 
issued  peremptorily  on  an  insufficient  coaplaint  and  that 
defendant  was  prohibited  from  filing  responsive  pleadings  to 
the  complaint.  The  record  does  not  disclose  that  any  attempt 
was  made  by  the  defendant  to  file  responsive  pleadings  or  to 
file  affidavits  until  after  the  issuance  of  the  injunction  on 
the  plaintiffs'  sworn  complaint.  A  motion  to  dissolve  the  in- 
junction was  filed  on  July  31,  1562,  and  denied  by  the  court. 
Affidavits  cannot  be  received  or  considered  on  a  raotion  to 
dissolve  an  injunction  where  no  answer  or  plea  has  been  filed  to 
the  complaint  prior  to  the  issuance  of  the  order.  The  correct- 
ness of  the  injunctional  order  must  be  determined  by  the 
allegations  in  the  complaint.  Dunne  v.  Countyof  Rock  Island, 
273  111.  53.  The  only  question  that  the  court  v/as  called  upon 
to  determine  at  the  time  the  order  was  entered  was  whether  or 
not  the  allegations  in  the  sworn  complaint  were  such  as  to 
justify  the  entering  of  the  order.  The  sworn  complaint  alleged 
that  building  permits  had  been  issued  and  further  alleged  that 
the  plaintiffs  relying  upon  these  permits  had  done  considerable 
work  and  expended  large  sums  of  money  in  and  about  the  construction 

-7- 


:)oA  tifri:3rfeie<s-j:o:>  t^rii  ate  itllii.  ut^XiviiZ  al  f>&B«fti^(x&   t^Slau&q  Mb 

.iil  &0^ 
p.i»«!'  fit»>-  -ii:?  :fcaii::»   aftno?fio.>  uariatiua:  jnai>adi«i>  adX 

.ii;si<»iHoo  3«si»iiiwani   tit*  co  ^iiojqaioTi»q  bausai; 

-  f     — '  f'  .       -■<-:">'     .rtulBlqsoo  Sfla 

'±0  asfisi  ef.i:  ■*«3  'isdia  iisraj   aJiTsfciiaUs  alls 
c  .      xt:;lqHioo  CJTowa    '  8iij:::;ax«iq 'Sfi;) 

.  fTWoa  »fi.  i»«>  ocMB   ^ijii«>€i   ,X£  \jiuL  «o  DoIJii  «r.w  aoXioau\^ 

.12  o»:-di  s«.ii  ftsiiqi  :tt)  TC»wati«  ok  •>:tarlw  tittle ttau Ini  na  sviosal 
.    2>b:zo  All:}  to  iiXiAifiihk  ^ds  ftS  :;ox:iq  ;>ti^aX<^aoo  oiIj 

.    ;)ri5  JfBx;3   aoi::la©trp  ^Ir»o  si;'^      .  —    .III  CVS 
: .-r.;.—    ^,-    •     ■-     -•  '    •■ -.   ~:ijti25adsi>  o3 


:'  the  student  dwellings,  following  the  approval  of  the  final 
..lans  and  the  issuance  of  the  building  permits.   In  the  face  of 

iase  allegations,  we  believe  the  trial  court  was  justified  in 
granting  the  complaint  and  ordering  the  writ  to  issue. 

Defendant  also  contends  that  the  plaintiffs  acted  at  their 
peril  when  they  proceeded  with  the  construction  of  the  housing 

aits  when  they  Icnev/  an  appeal  had  been  taken  from  the  decision 

ssuing  the  building  permits  and  an  order  to  stop  construction 


/ 


ad  been  entered  by  the  Zoning  Board,  ^"^ — -,  t^  Q 

The  final  plans  for  the  construction  of  the  student  ^^ 
dwellings  were  submitted  to  and  approved  by  the  City  Manager  of 
the  City  of  DeKalb  on  June  27,  1962,  and  building  permits  were 
issued  by  the  building  inspector  on  b^me)9   and  10,  1962, 
During  this  period  of  time  and  up  until  July  23,  1962,  the  plain- 
tiffs purchased  land,  secured  loan  commitments,  hired  a  building 
contractor  and  proceeded  to  erect  part  of  the  housing  units. 
Since  we  hold  that  Section  3  of  Article  13  of  the  Revised 
Zoning  Ordinance  of  the  City  of  DeKalb,  which  provides  that  an 
appeal  may  be  taken  to  the  Board  of  Appeals  from  the  issuance 
of  a  building  permit  is  null  and  void  because  no  time  is  fixed 
by  the  ordinance  and  no  tiiae  has  ever  been  adopted  or  prescribed 
by  the  board  within  which  such  appeal  may  be  taken,  we  do  not 
believe  that  the  plaintiffs  were  bound  by  the  stay  order 
entered  by  the  Board  of  Appeals, 
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The  court  in  Deer  Park  Civic  Ass'n,  v.  City  of  Chicago, 

347  111.  App.  346,  106  N.  E.  2d  823,  stated: 

"The  general  rxile  is  that  any  substantial 
change  of  position,  expenditures,  or  incurrence 
of  obligations  under  a  building  penait  entitles 
the  penaitee  to  complete  the  construction  and 
use  the  premises  for  the  purpose  authorized 
irrespective  of  subsequent  zoning  or  changes 
in  zoning," 

We  believe  that  this  rule  should  apply  as  well  to  a  case 
such  as  the  instant  one  where  for  soiae  reason  not  disclosed  in 
the  record  the  defendant  decides  to  revoke  the  building  permits 
which  had  been  issued  and  on  which  the  plaintiffs  relied.  The 
general  rule  is  that  a  city  cannot  be  estopped  by  an  act  of 
its  agent  beyond  the  authority  conferred  upon  him,  P^ippinger 
V,  Niederst,  317  111,  264.  A  person  dealing  with  a  govemmental 
body  takes  the  risk  of  having  accurately  ascertained  that  he  who 
purports  to  act  for  it  stays  within  the  bounds  of  his  authority 
and  that  this  is  so  even  though  the  agent  hiiaself  laay  have  been 
unaware  of  the  limitations  on  his  authority.  Federal  Crop  Ins. 
Corp.,  V.  Merrill,  332  U.  S.  380,  However,  this  general  rule 
is  qualified  to  enable  a  party  to  invoke  the  doctrine  of  es- 
toppall  where  his  action  was  induced  by  the  conduct  of  jsianicipal 
officers  and  ^ere,  in  the  absence  of  such  relief,  he  would 
suffer  a  substantial  loss  and  the  municipality  would  be  per- 
mitted to  stultify  itself  by  retracting  what  its  agents  had 
done.  Cities  Ser.  Oil  Co.,  v.  City  of  Des  Plaines,  21  111.  2d 
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157;  River  Forest  State  Bank  v.  Village  of  Hillsdale,  6  111, 
2d  451. 

In  the  instant  case  the  issuance  of  the  building  permits 
and  permitting  the  plaintiffs  without  any  objection  or  inter- 
ference whatsoever  to  proceed  with  the  construction  of  the 
student  dwellings  as  they  did,  and  expend  large  sums  of  money 
and  make  other  coGEnitments  in  and  about  the  construction  of 
the  dwellings  constitutes  conduct  on  the  part  of  the  city 
authorities  that  ainounts  to  a  ratification  of  the  permits  and 
,^»a€  the  city  is- -estopped  from  interfering  with  the  construction. 

The  facts  and  circumstances  as  disclosed  by  the  record  in 
this  case  conclusively  show  that  the  plaintiffs  relying  upon 
the  building  permits,  which  were  issued  by  the  building  inspec- 
tor, expended  large  sums  of  looney  toward  the  construction  of 
the  student  dwellings  and  did  substantial  work  toward  the 
completion  before  any  objection  or  protest  was  made  or  any 
action  taken  to  revoke  the  building  permits  and  stop  the  con- 
struction. These  facts,  we  believe,  establish  that  plaintiffs 
acquired  a  vested  right  to  complete  and  to  use  the  dwellings, 
and  that  the  trial  court  in  the  exercise  of  soiand  discretion 
did  not  coiamit  error  in  granting  the  complaint  for  a  temporary 
injunction  and  entering  the  order  enjoining  the  City  of  DeKalb 
from  interfering  with  the  construction  of  the  dwellings  in 
question  and  in  denying  the  motion  of  the  defendant.  City  of 
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DeKalby  to  dissolve  the  injunction. 

For  the  reasons  herein  stated,  the  orders  of  the  Circuit 
Court  of  DeKalb  Couuty  are  affirmed. 


SPIVEY,  J.  and  CROW,  J.  Concur 


A  F  F  I  R  M  S  D. 
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IN  THE  i;^  I  )i"'n'-'^li  ^'' 


APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT,  FIRST  DIVISION 
OCTOBER  TERM,  A.D.  I962 


^y./^.^^ 


DEBRA  ASPLAND,  a  minor,  by  Glen 
Asplandj  her  father  and  guardian, 

and  GLEN  ASPLAND,  }    Appeal  from  the 

Plaintiffs-Appellees, 


•vs. 

BETTIJEAN  M.  McMASTER, 

Defendant- Appellant , 


Circuit  Court, 

Winnebago  County, 


McNEAL,  P.J.  - 

Plaintiffs  Debra  Aspland,  a  minor,  and  her  father.  Glen 
Aspland,  sued  defendant  Bettijean  Mc Master  in  the  Circuit  Court  of 
Winnebago  County  for  damages  for  personal  injuries  sustained  by  Debra 
and  for  medical  expenses  incurred  by  her  father  as  a  result  of 
defendant's  alleged  negligence  in  driving  her  automobile  into  Debra 
while  she  was  riding  on  a  bicycle.   A  jury  returned  a  verdict  finding 
defendant  guilty  and  assessing  damages  for  Debra  at  $10,000  and  her 
father's  damages  at  $3000.   Judgment  was  entered  on  the  verdict. 
Defendant's  post- trial  motion  vms   denied,  and  this  appeal  followed. 

Defendant's  theory  on  appeal  is  that  the  verdict  was  against 
the  manifest  vjeight  of  the  evidence,  '  and  that  the  trial  court  erred  in 
giving  plaintiffs'  instructions  1  and  4  and  in  refusing  defendant's 
tendered  instructions  l4,  I5  and  I6.   No  point  is  raised  on  the  pleading, 

According  to  the  evidence,  at  about  3:00  P.M.  on  July  l4, 
1959j  plaintiff  Debra  Aspland,  aged  six  years  in  May,  1959j  was  riding 
her  bicycle  south  on  Green  Street  near  its  intersection  with  Union 
Street  in  Rockton.   Defendant  Bettijean  MoMaster  was  driving  her  1956 
iPord  west  on  Union  Street.   The  Ford  and  the  bicycle  collided  near  the 
snorthwest  corner  of  the  intersection,  and  Debra  was  seriously  injured. 
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I  Testimony  relative  to  the  Injury  and  hospitalization  was  not  considered 
pertinent  on  this  appeal  and  was  not  abstracted.   Union  Street  was  a 
through  street  protected  by  stop  signs  at  the. northwest  and  southeast 
corners  of  the  Intersection.   The  street  was  a  two-way  street  wide 
enough  for  two  lanes  of  traffic  and  parking  lanes  on  each  side.   The 
pavement  was  dry.   The  weather  was  clear  and  hot. 

Earlier  Debra  and  her  brother  Franks  then  nine,  and  Allan 
Hallj  about  ten,  had  been  at  a  root  beer  stand  located  two  or  three 
blocks  from  the  Intersection  where  the  collision  occurred.   The  boys 
and  Debra  left  the  stand  on  their  bicycles  at  about  the  same  time. 
As  Frank  and  Allan  were  riding  south  on  Green  Street,  Allan  slowed  dovm 
for  the  Union  Street  intersection,  and  Frank  got  ahead  of  him  10  or  15 
feet.   Neither  of  them  stopped  before  entering  the  intersection.   They 
rode  their  bicycles  into  a  park  located  at  the  southwest  corner  of  the 
intersection.   Debra  was  about  a  half  block  behind  the  boys  as  they 
crossed  the  intersection.   Allan  Hall  testified  that  he  turned  around 
to  see  where  Debra  was  and  saw  her  turning  toward  the  west, —  trying 
to  swerve  out  of  the  way  of  the  car.   The  car  and  the  bike  came 
together  near*  the  northwest  corner  of  the  intersection.   Frank  Aspland 
didn't  see  the  car  hit  his  sister.   He  heard  the  noise  of  the  accident, 
looked  around  and  saw  her  rolling.   He  jumped  off  his  bicycle,  ran  over, 
and  pulled  Debra  from  underneath  the  car, — right  in  front  of  the  viheel. 
He  got  on  his  bike  and  took  off  for  home  to  tell  his  mother. 

Mrs.  McMaster  testified  that  she  had  traveled  about  two  blocks 
west  on  Union  Street  and  was  driving  her  car  20-25  miles  an  hour  as  she 
approached  the  intersection.   Her  tvro-year-old  daughter  was  riding  in 
the  front  seat  beside  her.   When  she  was  100  to  150  feet  east  of  the 
Intersection  she  saw  two  boys  on  bicycles  50  or  75  feet  north  of  the 
intersection.   She  applied  the  brake  and  slowed  the  car  down  to  a  speed 
of  15  miles  per  hour.   She  saw  a  group  of  15  or  20  children  along  the 
south  side  of  Union  Street  about  the  middle  of  the  block  west  of  Green. 
Her  car  was  about  25  feet  from  the  boys  on  bicycles  as  they  v;ere 
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crossing  Union  Street.   They  turned  and  went  vrest  near  the  curb  along 
the  south  side  of  Union.   She  was  watching  the  boys  for  fear  they 
might  swing  back  in  front  of  her  and  didn't  see  Debra  before  the 
accident.   Iflien  she  was  about  25  feet  west  of  the  west  edge  of  the 
intersection  she  heard  the  sound  of  the  bicycle  colliding  with  the 
I  car.   She  immediately  put  the  brakes  on  hard  and  stopped  within  4  or 
5  feet.   Her  daughter  fell  to  the  floor  of  the  car.   After  the  car 
stopped  she  put  her  daughter  back  on  the  seat  and  then  got  out  to  see 
what  had  happened. 

Gary  Lee  Pavlakovic,  then  15.  testified  that  he  and  Jim 
Reidy  were  standing  near  the  northeast  corner  of  the  park  about  50  feet 
west  of  Union.   He  saw  I/Irs.  McMaster's  car  when  it  was  just  coming  up 
over  the  hill  about  120  feet  east  of  the  intersection.   He  said  that 
the  car  was  going  about  35  miles  an  hour  just  before  it  hit  Debra, 
that  the  right  front  fender  struck  her,  that  the  bicycle  v/ent  under 
the  right  tire  of  the  car,  that  Debra  was  hung  on  the  bumper,  and  that 
:  the  car  went  about  60  feet  after  the  impact.   He  also  said  that  there 
v;ere  skid  marks  about  35  feet  long  which  started  about  50  feet  from  . 
-  the  westerly  edge  of  the  intersection,  and  that  the  car  struck  Debra 
15  to  20  feet  before  the  skid  marks  started.   Jim  Reidy  didn't  see  the 
car  hit  Debra,  but  he  heard  a  thud,  turned  around,  and  saw  the  car 
come  to  a  stop.   He  testified  that  Debra  was  under  the  front  right 
bumper  of  the  car.  .■•■  '■"■■■,■' 

Harold  Gilmore,  a  police  officer,  testified  that  when  he 
arrived  Debra  was  lying  in  front  of  the . car  and  the  bicycle  was^  under 
the  front  bumper,  that  the  car  was  62  feet  from  the  west  line  of  Green 
Street,  and  that  the  skid  marks  started  at  a  point  28  feet  west  of  the 
j  west  edge  of  the  intersection  and  extended  3^  feet  to  the  wheels  of 
the  car  where  it  was  stopped  on  the  street. 

Defendant's  counsel  concedes  that  a  child  under  the  age  of 
seven  cannot  be  charged  with  contributory  negligence,  but  he  contends 
that  the  acts  of  a  minor  may  be  the  sole  proximate  cause  of  her  injury, 
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iln  the  case  at  bar,  however^  defendant  filed  a  jury  demand,  and  a 
jury  became  the  fact-finding  body  in  this  case.   The  questions  of 
negligence  and  proximate  cause  were  pre-eminently  matters  of  fact 
for  the  jury,  and  not  for  the  trial  court  or  this  court  to  consider 
and  decide.   Ney  v.  Yellow  Cab  Co.,  2  111.  2d  74,  84 j  Johnson  v. 
Skau,  33  111.  App.  2d  280,  285. 

Defendant  knew  that  children  were  in  the  vicinity  of  the 
Intersection  and  she  was  required  to  exercise  a  degree  of  care  and 
vigilance  commensurate  with  the  greater  hazard  created  by  their 
presence  or  probable  presence.   Wliether  her  conduct  measured  up  to 
that  required  of  an  ordinarily  prudent  driver  under  those  circumstances 
and  whether  her  lack  of  care  caused  the  accident  were  questions  of  fact 
for  the  jury.   Stowers  v.  Carp,  29  111.  App.  2d  52,  64.   Mrs.  Mc Master 
admitted  that  she  did  not  see  Debra  before  the  collision.   Defendant's 
testimony  that  she  was  traveling  only  15  miles  an  hour  when  she  struck 
Debra  and  that  she  stopped  her  car  within  4  or  5  feet  was  contradicted 
by  the  testimony  of  other  v\[itnesses  upon  which  the  jury  could  have 
found  that  her  speed  was  35  miles  an  hour  and  sufficient  to  produce 
34-foot  skid  marks  after  the  impact.   On  this  evidence  the  jury 
determined  that  defendant  was  negligent  and  that  her  negligence  was 
the  proximate  cause  of  plaintiff's  injuries  and  damages,   A  jury's 
determination  will  not  be  disturbed  unless  against  the  manifest  v;eight 
of  the  evidence  or  unless  an  opposite  conclusion  is  clearly  evident. 
Mullen  V.  Chicago  Transit  Authority,  33  111.  App.  2d  IO3,  lllj  Arboit 
v.  Gateway  Transportation  Co.,  15  111.  App.  2d  500 j  507-   We  cannot 
say  that  the  jury's  verdict  is  against  the  manifest  weight  of  the 
evidence  in  this  case. 

Appellant  contends  that  she  did  not  receive  a  fair  trial 

because  the  court  gave  plaintiffs'  instructions  1  and  4.   Instruction 

1  follows:  , '•! 

"There  was  in  force  in  the  State  of  Illinois  at  the   ■■  ' 

time  of  the  occurrence  in  question,  a  certain  Statute  which 

provided  that:   No  person  shall  drive  any  vehicle  upon  any 


public  highway  of  this  State  at  a  speed  which  is  greater 
than  is  reasonable  and  proper  with  regard  to  traffic  con- 
ditions and  the  use  of  the  highway^  or  endangers  the  safety 
of  any  person  or  property;  or  is  greater  than  the  applicable 
maximum  speed  limit  established  by  this  Statute.   The  fact 
that  the  speed  of  a  vehicle  does  not  exceed  the  applicable 
maximum  speed  does  not  relieve  the  driver  from  the  duty  to 
decrease  speed  when  approaching  and  crossing  an  intersection 
or  when  special  hazard  exists  with  respect  to  pedestrians  or 
other  traffic;  and  speed  shall  be  decreased  as  may  be  necessary 
to  avoid  colliding  with  any  person  or  vehicle.   In  an  urban 
district  the  maximum  speed  is  30  miles  per  hour. 

"if  you  decide, that  the  defendant  violated  the  Statute 
on  the  occasion  in  question^  then  you  may  consider  that  fact 
together  with  all  the  other  facts  and  circuBi stances  in  evidence 
in  determining  whether  or  not  the  defendant  was  negligent 
before  and  at  the  time  of  the  occurrence." 

At  the  conference  on  instructions ,  defendant's  counsel 
said:  "■"  '      ■■  '  '       '''''■■' 

"Well J,  I  object  to  plaintiff's  instruction  No.  1  on  the 
basis  there  is  not  any  evidence  to  support  it.   That  there  is  no 
evidence  of  excessive  speed  nor  is  there  any  evidence  of  a  special 
hazard  of  pedestrians.   It  does  not  set  forth  in  its  entirety  the 
statute^  but  it  is  a  summary  of  the  statute.   I  object  to  it  for  that 
reason  as  not  being  applicable  to  the  facts."  In  this  courts  however j 
appellant's  counsel  now  complains  that  the  instruction  was  prejudicially 
erroneous  because  it  omits  the  following  italicized  portions  of  the 
last  sentence  of  section  49  of  the  Uniform  Act  Regulating  Traffic  on 
Highways  (Par.  l46,  Ch.  95^,    111.  Rev.  Stat.),  viz.:   "  *  *  *  and 
speed  shall  be  decreased  as  may  be  necessary  to  avoid  colliding  with 
any  person  or  vehicle  on  or  entering  the  highway  in  compliance  with 
legal  requirements  and  the  duty  of  all  persons  to  use  due  care" ,  and 
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because  it  contains  the  following:   "  *  *  *  In  an  urban  district  the 
maximum  speed  Is  30  miles  per  hour."   It  should  be  noted  that 
appellant's  counsel  made  no  objection  at  the  conference  to  the 
inclusion  of  the  arbitrary  SO-rfiHe-per-hour  speed  limit  In  the 
instruction  and  that  he  did  not  specify  the  portion  of  section  4,9 
omitted  from  the  Instruction. 

Plaintiffs'  instruction  4  reads  as  follows: 
"At  the  time  of  the  occurrence  in  question^  in  this  case^ 
it  v.'as  the  law  of  the  State  of  Illinois  that  the  driver  of  a 
motor  vehicle  proceeding  along  a  preferential  highway  has  a   ' 
duty  to  observe  due  care  in  approaching  and  crossing  the  Inter- 
sectionj  and  to  drive  as  a  prudent  person  would  to  avoid  a 
collision  when  the  danger  is  discovered^  or  by  the  exercise  of 
reasonable  care,  should  have  been  discovered. 

"If  you  decide  that  the  defendant  violated  this  lav;  on 
the  occasion  in  question,  then  you  may  consider  that  fact 
together  with  all  other  facts  and  circumstances  in  evidence 
in  determining  vjhether  or  not  the  defendant  was  negligent 
before  and  at  the  time  of  the  occurrence."    .■■•;-■  ■.  .  :";■ 

At  the  conference  counsel's  objections  to  instruction  4  were: 
1  -  It  is  not  in  IPI.   2-  It  is  not  a  statutory  provision.   3  -  No 
authority  where  it  has  been  approved.   4  -  It  singles  out  the  duty 
of  a  driver  on  a  preferential  highway  as  against  other  persons.   5  - 
It  is  an  iraproper  statement  of  the  law  and  is  improper  to  be  given  as 
an  instruction  in  that  form  or  content.   In  this  court  appellant 
complains:   that  the  instruction  invades  the  province  of  the  jury  by 
assuxfiing  a  material  point  in  issue,  i.e.  the  existence  of  danger  at 
or  near  the  intersection  in  question;  that  an  instruction  which  assumes 
the  existence  of  danger  is  erroneous;  that  it  singles  out  and  unduly 
emphasizes  not  a  general  duty  of  care,  but  the  specific  duty  of  "the 
driver  of  a  motor  vehicle  proceeding  along  a  preferential  highway"; 
that  it  converts  language  from  Conner  v.  McGrew,  32  111.  App.  2d  214, 
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217j  177  NE  2d  4l7,  into  an  instruction  applicable  to  a  different 
case  and  set  of  facts;  and  that  the  instruction  is  argumentative. 
None  of  the  complaints  now  urged  was  presented  to  the  trial  court 
except  the  fourth  point  made  at  the  conference j  and  in  our  opinion 
the  instruction  was  not  erroneous  by  reason  of  this  objection. 

Where  proper  specific  objections  are  not  made  at  the 
conferencej  errors  in  instructions  are  not  preserved  for  our  considera- 
tion.  Russo  V.  Kelloggj  37  111.  App.  2d  336^  3^1-1;  Jackson  v.  Gordon, 
37  111.  App.  2d  4l,  45;  Onderisin  v.  Elgin,  J.  &  E.  Ry.  Co.,  20  111. 
App.  2d  73^  77;  Arboit  v.  Gateway  Transportation  Co.,  I5  111.  App.  2d 
500,  511.   Further,  the  failure  to  make  specific  objections  to 
instructions  at  the  conference  is  not  cured  by  making  such  objections 
in  the  post- trial  motion.   Russo  v.  Kellogg,  37  111.  App.  2d  336j  342. 
Nevertheless  we  have  considered  instructions  1  and  4,  and  in  our 
opinion  they  contain  no  reversible  error. 

IPI  60.01  prescribes  a  pattern  for  instructions  involving 
violation  of  statutory  provisions.   Plaintiffs'  instruction  1  follov;s 
this  pattern  and  purports  to  set  forth  the  provisions  of  section  49 
of  the  Uniform  Act  Regulating  Traffic  on  Highways,  Par.  l46,  Ch .  952j 
111.  Rev.  Stat.   Under  "Comment"  the  authors  of  IPI  60.OI  state  that 
if  judicial  interpretation  has  modified  the  language  of  a  statute, 
the  change  must  be  reflected  in  the  instruction.   The  statutory 
provisions  relative  to  traffic  at  intersections  with  preferential 
highways  have  been  judicially  construed.   Conner  v.  McGrew,  32  111. 
App.  2d  214,  217;  Pennington  v.  McLean,  16  111.  2d  577,  583.   Plaintiffs 
instruction  4  reflects  the  judicial  interpretation  of  such  statutory 
provisions.   Neither  instruction  is  peremptory.   Both  tell  the  jury 
in  the  language  of  the  last  paragraph  of  IPI  60.OI  to  consider  such 
statutory  provisions  or  modification  thereof,  in  determining  whether 
or  not  defendant  was  guilty  of  negligence  at  or  before  the  occurrence. 
Since  the  principal  plaintiff  v;as  a  minor  and  incapable  of  contributory 
negligence,  the  statutory  provisions  involved  were  applicable  only  to 
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the  defendant  and  her  right  to  a  fair  trial  v>fas  not  improperly 
prejudiced  by  either  of  these  instructions. 

By  tendered  instructions  ih,    I5  and  I6  defendant  requested 
the  court  to  give  the  Jury  the  provisions  of  sections  24^  70  (b)  and 
(c) ,    and  86  (c)^  respectively ^  of  the  Unlforra  Act  Regulating  Traffic  ■ 
on  Highways,  Pars.  121,  I67  (b)  and  (c),  and  I83  (c),  Ch.  95|,  111. 
Rev.  Stat.   Instruction  l4  and  section  24  provide  that  a  person  riding 
a  bicycle  shall  be  subject  to  the  provisions  of  that  Act  applicable 
to  the  driver  of  a  vehicle.   Section  86  (c)  set  out  in  instruction 
16  prescribes  the  place  where  a  vehicle  shall  be  stopped  v;hen  so, 
required  by  a  stop  sign,  and  section  70  (b)  and  (c)  included  in 
instruction  15  sets  forth  the  duties  of  drivers  of  vehicles  at 
through  highway  intersections.   As  indicated  above,  however,  these 
statutory  provisions  have  been  construed  as  neither  imposing  an 
absolute  liability  upon  the  party  approaching  from  the  non-preferential 
highway,  nor  conferring  an  absolute  right-of-way  regardless  of  all 
circumstances  on  the  party  traveling  on  the  preferential  highvjay. 
Pennington  v.  McLean,  I6  111.  2d  577^  584.   "Where  courts  of  review 
have  placed  a  modified  construction  upon  a  statute,  an  instruction 
given  in  the  language  of  the  statute  should  be  framed  according  to 
that  construction  so  as  to  properly  inform  the  jury  as  to  its  legal 
effect.   DeLegge  v.  Karlsen,  17  111.  App.  2d  69,  78. 

Appellant  contends  that  she  was  entitled  to  instructions 
l4,  15  and  I6  to  support  her  theory  of  the  case,  -  that  the  collision 
occurred  at  an  intersection  where  she  had  a  right  to  certain  assumptions 
with  respect  to  intersecting  traffic.   This  theory  was  adequately 
covered  by  defendant's  instruction  17j  which  told  the  jurors  that  if 
they  found  that  Mrs.  McMaster  was  in  the  exercise  of  ordinary  care 
and  that  she  had  the  right-of-v;ay  at  the  intersection,  until  there 
was  notice  to  the  contrary  defendant  had  the  right  to  assume  that 
vehicles  entering  Union  Street  viould  yield  the  right-of-way  to  her. 


Further^  Instruction  17  avoids  a  confusing  provision  contained  in 
instructions  ih,    15  and  l6,    which  purports  to  exempt  Debra  from 
responsibility  for  contributory  negligence,  and  then  emasculates 
the  exemption. 

In  our  opinion  the  trial  court  properly  refused  defendant's 
instructions  l4j  15  and  l6j  there  was  no  reversible  error  in 
plaintiffs'  given  instructions  1  and  h,    and  the  verdict  was  not 
against  the  manifest  weight  of  the  evidence.   The  judgment  of  the 
Circuit  Court  of  Winnebago  County  is  affirmed. 

Affirmed. 


DOVE,   J.,    and  SMITH,   J.,   concur. 
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L.  C.  MILLER,  CHARLES  A.  THOMAS, 
FRANCIS  E.  HICKEY,  and  WILLL^M  E. 
COLLINS,  co-partners,  d/b/a  MILLER, 
THOMAS,  HICKEY  &  COLLINS, 

Plaintiffs  -  Appelle  e  s , 


STEPHEN  A.   PAOLI, 


Defendant -Appellant. 


Appeal  from  the 
Circuit  Court  of 
Winnebago  County. 


Smith,  J. 

Plaintiffs,   a  firm  of  attorneys,   recovered  a  judgment  against  the  defendant 
for  services  rendered  in  the  sum  of  $3,  238.  57.     Within  thirty  days  thereafter  the 
defendant  filed  his  motion  to  vacate  the  judgment  and  for  leave  to  file  an  amended 
answer  and  counter-claim.     This  motion  was  supported  by  affidavit.     The  motion 
was  denied  by  the  trial  court  and  this  appeal  followed. 

The  plaintiffs  filed  their  suit  in  September,    1960,     Defendant's  appearance 
was  entered  by  Attorney  Jack  R.   Cook.     The  record  then  shows  three  demands 
for  bill  of  particulars,   compliance  with  two  and  a  motion  to  strike  the  third  demand 
which  the  court  allowed.     In  January,    1961,   defendant  answered  and  demanded  a 
jury  trial.     Jury  demand  was  withdrawn  in  May  and  the  cause  set  for  trial  on 
October  3,    1961.     Defendant  was  apprised  of  the  trial  date  by  Mr.   Cook  and  was 
present  with  one  Harold  Martin,   an  attorney,   at  9:30  on  the  morning  of  the  third. 


Mr.   Martin  apparently  did  not  represent  the  defendant  but  spoke  for  an  un- 
disclosed Chicago  firm  who  might  represent  him.     The  Court  was  then  pre- 
occupied with  naturalization  proceedings  and  the  case  was  recessed  over  until 
1:30  in  the  afternoon.     This  apparently  was  not  done  in  open  court.     However, 
the  record  is  clear  that  both  Mr.   Martin  and  the  defendant  were  aware  of  this 
fact.     Neither  appeared  at  1:30  and  the  proceedings  thereafter  were  conducted 


with  them  in  absentia. 

The  first  order  of  business  was  the  withdrawal  of  Mr.   Cook  as  attorney 
for  the  defendant.     Mr.    Cook  testified  that  the  defendant  was  unhappy  with  his 
representation  and  so  advised  him  on  September  29;  that  on  September  30,   de- 
fendant told  him  he  didn't  want  him  as  an  attorney;  that  Cook  then  again  told  him 
the  case  was  set  for  trial  and  he  should  get  other  representation;  that  again  on 
October  2,    Cook  advised  the  defendant  that  he  would  not  represent  him  and  that 
he  should  get  another  lawyer  to  represent  him  the  next  day;  that  both  Martin 
and  the  defendant  were  at  the  court  house  at  9:30  the  following  day,   the  trial 
date;  that  about  12:30  Martin  advised  Cook  that  neither  he  nor  the  defendant 
would  be  present  at  1:30. 

Mr.   William  E.   Collins,   one  of  the  plaintiffs,   testified  that  the  clerk 
of  the  court  advised  him  of  the  1:30  setting  and  he  relayed  the  information  to  Mr. 
Martin  in  the  presence  of  the  defendant,   Paoli.     The  Court  then  permitted  Mr. 
Cook  to  withdraw  as  attorney  of  record  and  directed  the  plaintiff  to  proceed  with 
his  proof.     Detailed  evidence  of  the  services  rendered  by  the  plaintiffs  was  then 
heard  and  a  judgment  duly  entered  for  the  sum  of  $3,  238.  57.     It  is  this  judgment 
which  the  defendant  seeks  to  vacate  and  then  file  an  amended  answer  and  coionter- 
claim. 


Defendant  in  his  brief  characterizes  the  foregoing  proceedings  as  "a 
travesty  on  the  orderly  administration  of  justice".     Close  scrutiny  of  the  motion, 
the  supporting  affidavit  and  exhibits  and  the  conduct  of  the  parties  suggest  the 
ineptness  of  this  characterization.     There  is  no  charge  whatsoever  that  the  de- 
fendant was  mislead  by  anyone,   no  denial  that  the  defendant  knew  of  the  setting 
and  was  present  in  or  near  the  court  room,   no  charge  of  any  lack  of  knowledge 
on  the  part  of  the  defendant,   no  charge  of  fraud,   negligence  or  misconduct  on 
the  part  of  anyone  and  no  denial  of  the  facts  as  hereinabove  recited.     The  case 
was  at  issue.     This  the  defendant  knew.     The  case  was  on  the  trial  call.     This 
the  defendant  knew.     Cook  would  not  represent  the  defendant.     This  the  defendant 
knew.     The  case  was  to  be  called  at  1:30.     This  the  defendant  knew.     He  and 
Mr.    Martin  elected  to  be  absent  for  reasons  which  are  wholly  undisclosed  by  the 
record.     The  defendant  had  fired  Mr.    Cook.     The  defendant  knew  and  admits 
this  in  his  brief.     In  his  motion  and  affidavit  defendant  says  he  is  not  indebted 
to  the  plaintiffs,   that  a  part  of  the  services  was  rendered  for  a  partnership  of 
which  he  was  a  member,   that  the  plaintiffs  owe  him  some  money,    and  that  he  has 
had  no  opportunity  to  present  his  defense  to  the  court.     For  over  a  year  he  had 
the  opportunity  to  amend  his  answer  and  file  his  counter-claim.     It  wasn^t  done. 
He  was  not  denied  the  right  to  appear  on  the  trial  date  and  make  his  wants  known. 
He  had  his  day  in  court  but  elected,   for  reasons  known  only  to  himself,   not  to 
avail  himself  of  the  opportunity  afforded.     The  loss  of  his  day  in  court,   if  it  was 
lost,   lies  squarely  on  his  own  doorstep. 

Under  Sec.    50(6)  of  the  Civil  Practice  Act  (Sec.   50  (6>,   Chapt.    110,   111. 
Rev,  Stat.    1961)  a  trial  court  has  the  power  to  set  aside  a  final  judgment  on 
motion  filed  within  30  days  upon  "any  terms  and  conditions  that  shall  be  reason- 
able".    Such  a  motion  is  addressed  to  the  sound  discretion  of  the  trial  court. 


Western  Casualty  Co.   v.   Biggs,    6  111.  App.    2d  368,    127  N.  E.    2d  518;  Duni- 
vant  V.   Dunivant,    5  111.   App.    2d  481,    125  N.  E.    2d  836.     He  exercises  equitable 
powers  and  the  judicial  conscience  in  its  finest  texture.     But,   "*a  court  of  equity- 
is  only  moved  to  action  by  diligence,    and  does  not  interpose  to  protect  one  who 
has  not  exercised  proper  diligence  to  protect  his  own  interests  and  to  make  a 
defense  which  was  available  to  him  in  a  court  of  law.  '"    Till  v.   Kara,    22  111. 
App.    2d  502,    508,    161  N.  E.    2d  363,    365.     The  facts  in  the  case  at  bar  were 
strikingly  similar  to  the  case  just  quoted.     This  is  not  a  default  matter.     The 
case  was  at  issue.     It  was  reached  on  the  call.     The  defendant  elected  not  to  be 
present  or  be  represented.     Why  this  is  so  is  a  complete  mystery.     K  the  action 
of  the  trial  court  in  this  case  is  a  "travesty  on  the  administration  of  justice",   it 
was  the  defendant  who  wrote  the  script.     He  leaves  a  total  void  as  to  any  reason 
or  excuse  for  his  conduct.     There  was  no  abuse  of  discretion.     Indeed,   orderly 
procedure  required  the  court  to  proceed  with  the  orderly  dispatch  of  its  business. 
This  it  did  and  the  defendant  shows  no  reasonable  grounds  or  basis  for  disturb- 
ing that  action.  - 

The  judgment  of  the  Circuit  Court  of  Winnebago  County  is,   accordingly, 
affirmed. 

Affirmed. 

McNeal,   P.  J.   and  Dove,  J.  ^   concur. 
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Snaith,   J. 

This  is  an  Illinois  suit  for  the  enforcement  of  a  judgment  in  favor  of  the 
plaintiff  in  the  Municipal  Court  of  Los  Angeles.     The  defendant  filed  his  answer 
and  counter-claimed  for  the  value  of  "certain  machine  parts,   materials  and 
labor".     Plaintiff  filed  his  motion  under  C.   P.  A.   48,   111.  Rev.   Stat.    1961, 
Chapt.   110  Par.   48  contending  that  the  matter  was  res  adjudicata  because  of 
the  California  judgment.     The  trial  court  allowed  plaintiff's  motion,   dismissed 
the  counter-claim  and  entered  judgment  in  bar  of  the  counter-claim.     This  appeal 
is  from  that  judgment  order. 

Defendant -appellant's  theory  is  that  the  California  judgment  is  not  res 
adjudicata  for  the  reason  that  the  causes  of  action  asserted  by  him  in  California 
and  here  are  not  the  same  and  do  not  involve  the  determination  of  the  same 
material  fact  or  facts.     Defendant's  counterclaim  in  California  sought  recovery 


on  three  counts  alleging  (1)  to  recover  possession  of  a  certain  machine, 
(2)  its  reasonable  rental  because  of  use  by  the  plaintiff  and  (3)  the  value  of 
certain  items,   enumerated,  taken  by  the  plaintiff.     Defendant  lost  on  all  three 
claims  in  California. 

In  the  instant  suit  defendant  asserts  that  his  assignor.   Pacific  Cork 
Corporation,  furnished  certain  materials,   machine  parts  and  labor,   all  un- 
specified,  to  the  plaintiff  at  defendant's  request  and  that  said  assignor  expended 
about  $4,  100.  00  for  said  purposes  and  the  plaintiff  failed  to  pay  on  demand.     It 
should  be  here  noted  that  both  the  instant  defendant  and  Pacific  Cork  Corporation 
were  defendants  and  counter- claimants  in  California  and  it  is  alleged  here  that 
.    Pacific  assigned  all  its  interest  and  claim  against  the  plaintiff  to  the  Illinois 
defendant. 

Plaintiff's  motion  under  C.   P.  A.   48,   cited  above,   asserts  "that  the 
matters  and  things  set  forth  in  the  instant  counter-claim  are  res  adjudicata, 
-  having  been  determined  in  the  Municipal  Court  of  Los  Angeles".     The  motion 
is  supported  by  certified  copies  of  the  Los  Angeles  proceedings  and  by  affidavit 
as  required  by  C.  P.  A.,  Par.   48  and  Supreme  Court  Rule  15,  111.  Rev.  Stat. 
1961,   Chapt.    110  Par.   101.  15.     It  would  be  redundant  to  say  that  these  facts 
must  be  accepted  as  true  unless  contradicted  or  negated  in  some  appropriate 
manner  by  the  record  before  us.     In  his  brief  defendant  says  "the  physical 
things  involved  in  the  two  suits  are  patently  different".     No  counter -affidavit 
identifying  the  "certain  machine  parts,   materials  and  labor"  were  filed.     They 
remain  unidentified  in  this  record.     Yet,  the  motion  of  the  plaintiff  claims  that 
"the  matters  and  things  set  forth  in  the  instant  counter-claim  are  res    adjudicata". 
Thus  the  fact  of  prior  adjudication  stands  unchallenged,  undenied  and  unattacked. 


in  the  record  before  us.    Accepting,   as  we  must,  that  that  fact  is  true  it  is 
patent  that  the  judgment  of  the  trial  coiirt  is  correct  p.nd  must  be  affirmed. 

Accordingly,  the  judgment  of  the  Circuit  Court  of  McHenry  County 
shall  be,   and  it  is  hereby  affirmed. 

Affirmed. 

McNeal,   P.  J.   and  Dove,   J.   concur. 
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CUNNINGHAM  &  DEVIC, 
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CREST  FINANCE  CO.,  INC.,  an 
Illinois  Corporation, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 


Appellee. 
MR.  JUSTICE  McCORMICK  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  taken  from  a  judgment  entered  for  the 
defendant,  Crest  Finance  Co.,  Inc.,  after  a  trial  by  the  court 
without  a  jury. 

On  September  29,  1960  James  J.  Maloney  and  Edward 
B.  Cunningham,  d/b/a  Maloney,  Cunningham  &  Devic,  started  suit 
in  the  Municipal  Court  of  Chicago.   In  their  statement  of 
claim  they  alleged  that  the  parties  by  an  agreement  in  writing 
dated  May  29,  1959  for  a  "valid  legal  consideration"  promised 
to  pay  to  the  plaintiffs  $6,000  which  represented  the  amount 
due,  and  that  the  defendant  made  numerous  pajrments  to  the 
plaintiffs  aggregating  $3,200.   Plaintiffs  prayed  for  judgment 
for  the  balance  of  $2,800.   The  exhibit  referred  to  in  the  state- 
ment of  claim,  and  which  was  attached  thereto,  was  a  letter 
written  on  the  stationery  of  Crest  Finance  Company,  Inc., 
addressed  to  Maloney,  Cunningham  and  Devic,  attention  of 
Mr.  J.  Maloney.   The  letter  reads  as  follows: 
"Dear  Mr.  Maloney: 

"We  agree  to  pay  you  $6,000,00  on  December  1, 
1959  as  full  and  final  payment  of  the  personal  loan 
to  Bill  Fitzgibbc  s  and  John  A,  Citro  in  the  amount 
of  $10,153.07. 
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"You  are  to  furnish  a  complete  release  of  this 
liability  upon  receipt  of  our  check, 

"Very  truly  yours, 

CREST  FINANCE  CO,,  INC, 

Leo  Niederberger     ^ 
President"  "" 

On  December  12,  1960  the  defendant  filed  a  defense 
in  which  it  admits  that  it  executed  the  document  attached  to 
the  plaintiffs*  statement  of  claim  as  an  exhibit,  but  ^Menies 
that  the  said  document  constituted  a  contract  or  agreement, 
and  states  that  any  alleged  contract  was  without  legal  con- 
sideration," The  court  heard  the  case  without  a  jury. 

The  abstract  is  incomplete  and  inaccurate.   It  was 

necessary  to  go  to  the  record  to  get  any  kind  of  a  picture  of 

what  transpired  during  the  trial.   In  People  v.  N.  Y.  C.  R.R. 

Co.,   388  111.  382,  58  N,E,2d  51,  the  court  said; 

"A  duty  rests  upon  a  party  prosecuting  an  appeal 
to  this  court  not  only  to  furnish  an  adequate  abstract, 
conforming  to  Rule  No.  38,  (111,  Rev,  Stat,  1943, 
chap.  110,  par.  259.38,)  but  to  include  in  the  record 
the  evidence  essential  to  the  disposition  of  the 
contentions  urged." 

People  ex  rel.  Rose  v.  Craig.  404  111.  505,  89  N,E,2d  409,  lays 

down  the  same  rule  and  says:   "A  reviewing  court  does  not  search 

the  record  for  the  purpose  of  reversing  a  judgment,  *  *  *   [Cases 

cited.]"  The  court  also  said:   "Failure  to  comply  with  Rule 

No.  38  by  submitting  an  abstract  properly  presenting  the  errors 

relied  upon  warrants  a  court  of  review  in  affirming  the  judgment. 

Department  of  Finance  v.  Sheldon,  381  111,  256;  Department  of 

Finance  v.  Bode.  376  111,  374." 
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Three  witnesses  testified  for  the  plaintiffs.   The 
defendant  called  one  of  those  witnesses  as  its  witness.  At 
the  close  of  all  the  evidence  the  court  found  for  the  defendant, 
and  on  February  23,  1962  judgment  in  favor  of  the  defendant 
was  entered.^ 

It  appears  from  the  record  that  a  note  had  been  given 
to  the  plaintiffs  by  Fitzgibbons  and  Citro  which  had  been  placed 
in  the  Mid  City  National  Bank  for  collection.   The  note  was  not 
introduced  in  evidence,  and  while  one  of  the  witnesses  for  the 
plaintiffs  testified  that  it  was  in  his  possession  he  stated 
he  could  not  find  it.   From  the  record  it  appears  that  the  Crest 
Finance  Company,  Inc.,  the  defendant,  had  after  December  1,  1959 
sent  checks  to  the  plaintiffs  at  various  times  totaling  $3,100, 
On  behalf  of  the  plaintiffs  certain  ledger  sheets  were  admitted 
in  evidence.   Two  of  those  sheets  appear  in  the  abstract  but 
do  not  appear  in  the  record.   On  oral  argument  counsel  for  the 
defendant  made  no  objection  to  the  court  treating  the  ledger 
sheets  appearing  in  the  abstract  as  though  they  had  been  in 
the  record.   From  those  ledger  sheets  and  from  the  testimony 
of  Edward  Cunningham,  a  partner,  it  appears  that  the  B,  J. 
Bakeries,  Inc.,  Citro  and  Fitzgibbons  were  indebted  to  the 
plaintiffs  in  a  sum  in  excess  of  $10,000,  and  it  further  appears 
that  the  amount  was  reduced  to  $6,000  and  the  balance  written 


^The  abstract  indicates  that  the  court  decided  the  case 
on  a  motion  made  by  the  defendant  at  the  close  of  plaintiffs" 
evidence.   This  is  not  borne  out  by  the  record.   Such  a  motion 
was  made  but  later  counsel  for  the  defendant  stated  he  was 
withdrawing  such  motion. 
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off  as  a  bad  debt  on  December  15,  1959,   The  letter  which  was 
attached  as  an  exhibit  to  the  statement  of  claim  also  was 
offered  by  the  plaintiffs  in  evidence  and  admitted,  but  does 
not  appear  in  the  record.   The  defendant  admitted  that  the 
letter  had  been  sent;  hence  we  will  consider  it,   Edward 
Cunningham  further  testified  that  after  he  had  received  the 
letter  of  May  29,  1959  he  did  nothing. 

Walter  F,  Cunningham  testified  that  he  was  the  attorney 
for  the  plaintiffs  and  stated  that  as  attorney  for  the  plaintiffs 
he  took  over  the  negotiations  in  the  transactions  with  the 
defendant  and  that  there  were  further  conversations  with 
representatives  of  the  defendant  and  letters  exchanged  between 
the  plaintiffs  and  defendant.  Among  other  things  he  testified 
that  he  had  received  a  letter  from  the  defendant  December  2, 
1959  and  that  on  the  same  date  he  wrote  defendant  a  letter. 
The  letter  of  December  2,  1959  was  admitted  in  evidence  but  (Joes 
not  appear  in  the  record.   He  further  stated  that  after  the 
plaintiffs  had  received  the  December  2nd  letter  from  the  defendant 
he  talked  with  Neiderberger ,  the  president  of  the  defendant,  and 
he  told  Neiderberger  that  he  had  before  him  Neiderberger' s 
letter  and  said  that  plaintiffs  were  willing  to  go  along  with 
that  arrangement.   The  witness  further  testified  that  Neiderberger 
said  "all  right,"  and  the  witness  then  wrote  a  letter  to  the 
defendant,  which  was  plaintiffs'  exhibit  4,  and  which  the  court 
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refused  to  admit  in  evidence,  though  no  point  was  raised  on 
this  by  the  plaintiffs.   The  witness  further  testified  that 
after  he  had  written  the  letter  (exhibit  4)  Neiderberger  again 
called  him  in  December  1959  and  said  he  wanted  to  make  some 
different  arrangement  for  payment  and  the  $6,000  was  due,  and 
that  the  witness  told  him  that  it  was  the  defendant's  trouble 
and  not  his.   The  witness,  further  testifying  concerning  his 
conversation  with  Neiderberger,  said  that  if  "we  would  continue, 
they  would  pay  $1200.00  if  we  would  take  the  balance  at  $100,00 
a  week—- or  a  month— -I  forget,  week  or  month,  monthly  pajnnents 
at  that  time. "2  The  witness  stated  that  he  said  he  would  have 
to  discuss  this  with  his  clients,  that  he  afteirwards  called 
Neiderberger  back  and  said  plaintiffs  were  willing  to  go  along, 
and  that  he  dictated  a  letter  which  he  sent  to  his  brother 
(plaintiff  Edward  Cunningham)  to  write  on  the  firm's  stationery 
and  to  send  to  the  Crest  Finance  Company,  Inc.   That  letter  was 
offered  in  evidence  on  behalf  of  the  plaintiffs  and  was  refused 
admission  by  the  court.   No  point  is  made  on  that  ruling.   The 
witness  further  testified  that  no  payments  were  made  by  the 
defendant  between  May  29,  1959  and  December  1,  1959,  Kor  during 
the  period  did  he  make  any  demands  on  Fitzgibbons  or  Citro.   He 
testified  that  he  had  several  conversations  with  them  and  that 
they  said  Neiderberger  objected  to  the  way  they  were  handling 
the  deal  they  had  made  with  him,  and  they  stated  that  Neiderberger 


2 The  bookkeeper  for  the  defendant  testified  that  no 
single  check  for  $1,200  had  been  sent  to  the  plaintiffs. 
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had  said  for  them  to  come  to  see  htm  and  make  some  different 
arrangements.   The  record  is  confused.   Certain  Letters  received 
by  the  plaintiffs  from  the  defendant  were  identified  as  exhibits 
on  behalf  of  the  plaintiffs.   Four  of  those  letters  were  admitted 
but  they  do  not  appear  in  the  record,  and  it  is  impossible  to 
even  determine  the  dates  of  the  letters  which  were  admitted  in 
evidence.   The  witness  also  testified  that  he  had  various  con- 
versations during  this  period  with   .  Neiderberger  and  that  he 
had  called  Neiderberger  several  times  between  July  5th  and  July 
12th  to  answer  "my  letter  of  July  5,  confirming  the  understanding"; 
that  "Mr.  Neiderberger  said  to  me;   'Cunningham,  we  are  still 
having  difficulty  with  Fitzgibbons  and  Citro.  They  are  not 
paying  out,'— and  so  on  and  so  forth.  Well,  I  said,  I  want  this 
thing  confirmed,  and  he  said,   'Well,  the  understanding  is 
correct,  but  I  wouldn't  write  any  letter',  period."  The 
witness  was  then  asked  as  to  whether  at  any  time  the  letter  of 
May  29,  1959  and  the  agreement  therein  were  changed,  that  is, 
the  original  letter,  and  the  witness  answered:   "What  was  done, 
I  can't  answer  that  very  well,  except  to  say  what  was  done,  what 
was  shown  by  the  correspondence  in  the  file  and  evidenced  by  the 
Court."  The  witness  further  testified  that  he  did  not  participate 
in  any  of  the  transactions,  if  any  there  were,  between  the  plain- 
tiff and  the  defendant,  before  May  29th, 

After  both  sides  rested  and  after  arguments  of  counsel 
the  trial  court  took  the  case  under  advisement. 

The  problem  confronting  this  court  in  deciding  this 
case  is  not  the  application  of  the  law  to  the  factual  situation 
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but  is  the  utter  lack  of  facts  to  which  any  legal  rule  can  be 
applied.   No  negotiations  or  discussions  between  the  parties 
before  the  sending  of  the  letter  of  May  29,  1959  by  the  defend- 
ant to  the  plaintiffs  are  presented,  and  therefore  that  letter 
must  be  considered  as  an  offer  made  to  the  plaintiffs.   That 
letter  provided  that  defendant  was  to  pay  the  plaintiffs  $6,000 
on  December  1,  1959  as  "full  and  final  payment"  of  the  loan  of 
Fitzgibbons  and  Citro  in  the  amount  of  $10,153,07.   The  letter 
further  stated  that  the  plaintiffs  were  to  furnish  a  complete 
release  of  liability  upon  receipt  of  the  $6,000  check.   There 
is  nothing  in  this  letter  which  asks  that  the  plaintiffs  forbear 
from  collecting  the  loan  from  Fitzgibbons  or  Citro,  nor  does  it 
in  apt  terms  provide  that  that  loan  should  be  reduced  from  over 
$10,000  to  $6,000,   It  merely  provides  that  the  plaintiffs  are 
to  furnish  a  complete  release  on  December  1st  on  receipt  of 
defendant's  check.  In  order  to  have  a  contract  it  is  necessary 
that  there  be  a  meeting  of  the  minds  of  the  parties.   There  must 
be  an  offer  and  an  acceptance,  and  acceptance  must  either  be 
directly  communicated  to  the  offeror  or  expressed  by  the  doing  of 
some  overt  act  contemplated  by  the  terms  of  the  offer  in  such  way 
that  notice  will  be  presumed.   12  I.L.P.  Contracts,  sec.  38. 
Here  the  plaintiffs  did  nothing  from  May  29th  to  December  1st, 
There  was  a  note  made  out  by  Citro  and  Fitzgibbons,  and  the  ledger 
sheet  indicates  that  they  were  to  pay  six  percent  interest  after 
default.   This  note  was  apparently  dated  April  1,  1958,  and  the 
payments  on  it  were  to  be  $100  a  month  starting  September  1,  1958, 
The  amount  of  the  note  was  $10,920.67,  Whether  that  amount  was 
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reduced  by  pajmients  to  the  amount  set  out  in  the  letter  of  the 

defendant  we  have  no  way  of  knowing. 

It  is  true  that  in  Illinois  a  contract  may  be  made 
for  the  benefit  of  a  third  person  and  such  a  contract  is  valid. 
However,  the  same  rule  applies  to  contracts  of  this  nature  as 
applies  to  other  contracts.   There  must  be  an  acceptance  and  a 
consideration.   Under  the  facts  and  evidence  in  the  case  before 
us,  if  we  could  consider  the  transaction  a  contract,  it  would  be 
between  the  plaintiffs  and  defendant  for  the  benefit  of 
Fitzgibbons  and  Citro.   The  record  shows  no  answer  of  the  plain- 
tiffs to  defendant's  letter  of  May  29th.   No  communicated  accept- 
ance on  the  part  of  the  plaintiffs  appears  in  the  record.   There 
was  no  release  of  any  part  of  the  debt  of  Citro  and  Fitzgibbons 
by  the  plaintiffs.   The  mere  charging  off  of  the  excess  of  the 
debt  over  $6,000  as  a  bad  debt  on  the  ledger  sheet  of  the  plaintiffs 
constitutes  no  consideration.   It  is  not  a  release  of  the  debtors. 
Apparently  some  new  agreement  was  entered  into  between  the  parties 
sometime  subsequent  to  December  1,  1959,   What  that  agreement  was 
we  have  no  way  of  knowing.   Certain  payments  were  made  by  the 
defendant  to  the  plaintiffs  but  whether  they  were  made  in  accord= 
ance  with  the  new  agreement  or  not  we  have  no  way  of  determining. 
We  are  confronted  with  a  vacuum. 

There  were  various  conversations  and  various  letters 
exchanged  between  the  plaintiffs  and  the  defendant.   Those 
letters  do  not  appear  in  the  record.   The  trial  court  had  all 
of  those  letters  before  it  and  was  in  a  much  better  position 
than  we  are  to  determine  what  the  transaction  was.   Nevertheless, 
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during  the  argument  the  trial  court  stated".   "The  thing  that 
baffles  tne  is  the  lack  of  testimony  which  should  have  come  out 
in  the  plaintiffs'  case." 

The  court  in  its  judgment  order  found  the  issues  against 
the  plaintiffs.  We  have  an  incomplete  transcript  of  the  proceed- 
ings had  before  the  trial  judge j  and  we  must  presume  that  upon 
the  evidence  before  him  there  was  sufficient  evidence  to  justify 
the  entry  of  the  finding,   McGurn  v.  Brotman.  25  Ill.App.2d  2945 
167  N,E.2d  12;  County  Board  of  School  Trustees,  v.  Bendt,  30 
Ill.App.2d  329,  174  N.E.2d  404;  Smith  v.  Smith,  36  Ill.App,2d 
55,  183  N.E.2d  559;  People  ex  rel,  Ro,8e  v.  Craig,  supra . 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

Affirmed. 

Dempsey,  P.J.,  and  Schwartz,  J,,  concur. 
Abstract  only„ 
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EARL  M.  SMITH,  Executor  of  the 
Will  of  Frank  A.  Anderson, 
Deceased, 

Plaintiff-Appellant , 

V. 

DOCTORS'  SERVICE  BUREAU,  INC., 
an  Illinois  corporation, 
HARRY  M.  PETERSON  and  LOUIS 
P.  RIVER, 

Defendants-Appellees. 

MR.  PRESIDING  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT, 

Earl  M.  Smith,  executor  of  the  will  of  Frank  A, 

Anderson,  filed  a  petition  for  a  writ  of  mandamus  against  the 

defendant  corporation  and  its  president  and  secretary.   The 

petition  alleged  that  Anderson  owned  600  shares  of  the  stock 

of  the  corporation,  that  no  certificate  had  been  issued  to 

him  and  that  the  defendants  refused  to  transfer  the  shares 

and  issue  a  certificate  to  the  petitioner  despite  the  demands 

made  upon  them.  He  prayed  for  a  writ  of  mandamus  ordering 

the  defendants  to  transfer  the  shares  on  the  corporation's 

books  and  to  issue  a  certificate  in  his  name. 

The  defendants  moved  to  dismiss  the  action  and  the 

court  sustained  the  motion.   The  order,  after  stating  that 

the  defendants'  motion  to  dismiss  was  well  founded,  concluded 

as  follows:   ''It  is  Therefore  Ordered  that  the  petition  for 

a  writ  of  mandamus  be  dismissed."  The  plaintiff  appealed  and 

the  defendants  have  moved  to  dismiss  the  appeal  on  the  ground 

that  the  order  is  not  final. 

With  certain  exci^ptions,  the  Appellate  Court  has 

jurisdiction  to  review  only  final  judgments,  orders  and 
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decrees.   (111.  Rev,  Stat,,  1961,  ch,  110,  sec,  77(1),)   Orders, 
such  as  the  one  in  question,  which  dismiss  the  complaint  but  do 
not  dismiss  the  suit,  have  been  held  to  be  neither  final  nor 
appealable.   In  the  recent  case  of  Griffin  v.  Board  of  Education 
of  the  City  of  Chicago.  38  III,  App,  2d  79,  186  N,E,2d  367  (1962), 
the  order  appealed  from  read:   "IT  IS  HEREBY  ORDERED  that  the 
Amended  Complaint  is  hereby  stricken  and  dismissed,"   This  court 
cited  six  cases,  from  1905  to  1960,  in  which  similar  orders  had 
been  held  nonfinal^  and  concluded:   "The  order  in  this  case  does 
not  differ  in  any  material  respect  from  those  in  the  cases 
cited.   It  is  not  a  final  order  from  which  an  appeal  lies  and 
the  defendant's  motion  to  dismiss  is  therefore  granted." 

In  a  still  more  recent  case,  Cady  v,  Hartford  Fire 
Insurance  Company.  No,  48  740,  opinion  filed  January  30,  1963, 
the  same  conclusion  was  reached.   The  order  appealed  from  was 
as  follows:   "IT  IS  ORDERED  that  the  complaint  of  Elwyn  L,  Cady 
against  the  Hartford  Fire  Insurance  Company j  a  corporation,  be, 
and  the  same  is  hereby  dismissed,"   This  court  stated:   "The 
order  entered  in  the  case  before  us  is  not  a  final  order  from 
which  an  appeal  could  lie.   The  appeal  is  dismissed." 

An  order  almost  identical  to  the  present  one  was 
before  the  court  in  Satterfield  v.  Fairfield  Drainage  .District. 
15  111,  App.  2d  293,  145  N,E,2d  514  (1957),   The  final  sentence 
of  the  order  was:   "It  is,  therefore,  ordered  that  the  writ  of 
mandamus  as  prayed  in  the  above  entitled  cause   be  and  the 
same  hereby  is  denied,"  The  Appellate  Court  said:   "...this 
is  not,  according  to  the  authorities,  a  final  judgment.   Certainly 
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it  does  not  contain  the  essential  elements  of  a  final  judgment, 
and,  therefore,  the  appeal  must  be  dismissed," 

The  authorities  referred  to  by  the  court  included 
People  V,  Board  of  Education.  236  HI,  154,  wherein  the  trial 
court  sustained  a  demurrer  to  a  petition  for  a  writ  of  mandamus, 
The  Supreme  Court  held  that  the  order  dismissing  the  petition 
was  not  fj.nal,  and  said:   "Under  our  statute  mandamus  is  an 
ordinary  action  at  law  and  is  governed  by  the  same  rules  of 
pleading  as  are  applicable  to  any  other  actions  at  law  (Dement 
V.  Rokker,  126  111.  174;  People  v,  Crabb,  156  id.  155,)" 

The  order  in  this  case  is  not  final,  this  court 
does  not  have  jurisdiction  to  consider  it  and  the  motion 
to  dismiss  will  be  allowed. 

Appeal  dismissed. 

Schwartz  and  McCormick,  JJ.,  concur. 

Abstract  only. 
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PAULINE  BARRETT,  individually  and 
as  administratrix  de  bonis  non  of 
the  estate  of  HENRY  WHITE,  deceased. 

Plaintiff -Appellee, 

V. 

MARTHA  E.  CARTER  and  EVERETT  J. 
HILL, 


APPEAL  FROM  THE 
SUPERIOR  COURT  OF 
COOK  COUNTY, 


Defendant S"Appellants. 
MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  decree  of  distribution 
which  determined  the  respective  interests  of  the  parties  in 
a  condemnation  award.   The  property  had  been  held  in  joint 
tenancy  by  Henry  White  and  his  wife  Mary.   The  matter  was 
before  this  court  in  White  v.  White.  28  111.  App.  2d  19, 
169  N,E,2d  839,  and  reference  is  made  to  that  case  for  a 
more  complete  statement  of  the  facts.   There s  this  court  held 
that  under  a  quitclaim  deed  executed  by  Henry  White  in  1955, 
Everett  J.  Hill  became  the  owner  of  Henry  White's  interest. 
We  remanded  the  cause  with  directions  to  permit  the  parties 
to  amend  their  pleadings  "to  the  end  that  a  full  accounting 
may  be  had  upon  all  financial  items  in  dispute," 

Upon  remandment  the  court  again  referred  the  matter 
to  a  master  in  chancery  for  an  accounting.   The  parties  stipu- 
lated  that  no  new  evidence  would  be  presented  and  that  the 
master  should  render  a  report  based  on  the  evidence  he  had 
theretofore  heard.   The  master  made  a  report  finding  defendant 
Hill  liable  for  $575,  being  one-half  the  amount  expended  on  the 
direction  of  Mary  White  for  installation  of  a  heating  system. 
The  master  found  that  the  condemned  building  was  enhanced  in 
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value  by  the  cost  of  that  installation.   He  also  found  that 
Hill  was  liable  for  $416.67,  being  one-half  the  amount  paid 
to  an  attorney  for  defending  the  property  in  the  condemnation 
suit.  Only  these  two  items  are  now  in  controversy.   The 
trial  court  overruled  the  exceptions  of  Hill  and  entered  a 
decree  of  distribution  in  accordance  with  the  master's 
findings.   Defendant  appeals  from  the  decree  of  distribution. 

We  will  consider,  first,  the  propriety  of  the 
court's  decree  charging  Hill  with  $575  as  his  share  of  the 
cost  of  installing  the  heating  system.   Defendant  argues 
that  it  was  improper  to  make  that  charge  because  Mary  White 
had  forged  her  husband's  name  to  the  installation  contract, 
and  he  invokes  the  doctrine  that  one  must  come  into  equity 
with  clean  hands.   The  unclean  hands  doctrine  is  concerned 
not  so  much  with  the  effect  of  a  party's  past  acts  or  conduct 
as  with  the  intent  with  which  such  acts  were  performed.   It 
applies  to  wilful  as  distinguished  from  negligent  conduct  and 
to  conduct  which  is  "unconscionable"  or  "morally  reprehensible." 
Shinsaku  Nagano  v.  McGrath.  187  F,2d  753  (7th  Cir.,  111.  1951). 
Where  a  layman  acts  believing  he  is  justified,  without  inten- 
tion to  cheat  or  defraud,  the  mere  fact  that  his  action  is  a 
breach  of  some  legal  duty  will  not  make  the  act  unconscionable, 
Vangel  v.  Vaneel .  254  P. 2d  919  (Cal.  1953);  Ferrick  v.  Barry. 
63  N.E.2d  690  (Mass.  1946).  We  must  determine  whether  plain- 
tiff's conduct  was  unconscionable. ©r  morally  reprehensible, 

Mary  White  was  an  elderly  woman,  a  layman  in  regard 
to  the  law.   She  had  been  managing  the  premises  herself.   She 
paid  the  taxes  and  the  cost  of  minor  items  of  repair.   She 
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testified  that  she  had  the  heating  system  installed  because 
the  boiler,  the  only  source  of  heat  in  the  building j  was  not 
functioning.  Although  her  husband  was  not  living  at  hoinej 
they  were  not  formally  separated.   He  was  illiterate  and  could 
barely  sign  his  name.   Plaintiff  paid  for  the  installation  of 
the  boiler  out  of  the  rents  she  had  collected,  that  is,  one=half 
of  the  total  rents.   She  had  no  knowledge  of  defendant  Hill's 
interest  in  the  property.   There  is  no  evidence  indicating 
fraud.   Under  the  facts,  we  cannot  find  that  plaintiff's  action 
was  unconscionable.   Therefore  she  should  not  be  barred  from 
obtaining  equitable  relief. 

Defendant  asserts  that  Mary  White  is  estopped  from 
making  any  claim  for  contribution  because  under  the  chancellor's 
decree  rendered  prior  to  the  decision  in  White  v.  White,  supra ^ 
the  court  adjudicated  the  matter.   That  proceeding  not  only 
involved  the  claim  of  Hill  to  an  interest  in  the  premises,  but 
also  an  accounting  between  Henry  and  Mary  White,  With  respect 
to  that  accounting  the  chancellor  found  that  as  between  Henry 
and  Mary  White,  Mary  had  no  interest  in  the  moneys  remaining  in 
the  possession  of  the  County  Treasurer,  At  the  same  time  the 
chancellor  found  that  Hill  had  no  interest  whatsoever  in  the 
premises.   It  was  not  until  after  the  reversal  and  remandment 
of  that  cause  that  the  issue  arose  as  to  whether  Mary  White 
could  compel  contribution  from  Hill  for  installation  of  the 
heating  system.   The  previous  decree  of  the  chancellor  is  not 
res  judicata  of  that  issue.  We  will  now  proceed  to  consider  the 
question. 

Defendant  argues  that  a  cotenant  who  does  not  consent 
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to  improvements  cannot  be  compelled  to  contribute  a  propor- 
tionate share  of  the  price  thereof.   The  rule  in  Illinois  is 
that  a  nonconsenting  cotenant  will  be  charged,  not  with  the 
price  of  the  improvement,  but  only  with  his  proportion  of  the 
amount  which  at  the  time  of  partition  it  adds  to  the  value  of 
the  premises.  Heppe  v.  Szczepanski.  209  111.  88,  70  N,E.  737; 
Noble  V.  Tipton.  219  111.  182,  76  N.E.  151,   The  master  found 

that  the  improvements  enhanced  the  value  of  the  common  property 

the 
to  the  extent  of^  amount  expended  therefor  and  defendant  filed 

no  objection  to  that  finding  nor  did  he  include  it  as  an 
exception  before  the  chancellor.   The  point  is  made  for  the 
first  time  in  this  court.  A  party  dissatisfied  with  the  con- 
clusion of  a  master  and  chancellor  cannot  stand  idly  by  and  for 
the  first  time  make  his  point  in  a  reviewing  court.   Kraus  Bond 
&  Mtee.  Org,  v.  Vicari.  300  111,  App.  192,  20  N.E, 2d  865; 
Severv  v.  McDoueall..  190  111,  App.  193.   Defendant  should  be 
charged  with  one=half  of  the  increased  value  of  the  premises 
due  to  the  improvement.   Thus  he  was  properly  charged  with  $575, 

This  $575  would  be  a  proper  credit  to  Mary  White,  who 
installed  and  paid  for  the  heating  system.   However,  in  the 
accounting  between  Henry  and  Mary  White,  the  chancellor  found 
that  Henry  had  contributed  funds  to  Mary  and  concluded  that 
any  moneys  remaining  in  the  Treasurer's  possession  (which 
otherwise  would  go  to  Mary  White)  should  go  to  Henry  White. 
Therefore  it  was  proper  to  credit  the  estate  of  Henry  White 
with  the  $575  in  question. 

The  next  item  is  whether  Hill  should  be  charged  with 
$416.67,  one-half  of  the  $833.33  paid  by  the  County  Treasurer 
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of  Cook  County  to  the  attorney  who  represented  the  property  in 
the  condemnation  proceedings.   In  1958  Henry  and  Mary  White 
employed  A.M.  Burroughs  as  their  attorney.   They  filed  their 
application  with  the  County  Treasurer,  representing  that  they 
were  the  parties  entitled  to  receive  the  condemnation  award; 
that  they  were  the  record  owners  of  the  property;  and  that 
they  had  not  executed  any  deed  conveying  any  right,  title  or 
interest  in  the  property  other  than  to  the  condemnor  thereof. 
The  quitclaim  deed  to  Hill  was  not  recorded.   Neither  Mary  White 
nor  the  attorney  knew  of  Hill's  interest.   The  Treasurer  paid 
the  $833.33  to  the  attorney  for  representing  the  owners  of 
record  in  the  condemnation  proceedings. 

Defendant  interprets  the  situation  as  if  the  attorney's 
fee  had  been  incurred  for  personal  services  rendered  to  Henry 
and  Mary  White,   A  more  realistic  view  is  that  the  attorney 
had  been  employed  by  the  Whites  for  the  protection  and  benefit 
of  whoever  might  ultimately  be  found  to  be  the  owners  of  the 
property.   The  time  and  energy  he  expended  in  the  litigation 
was  in  the  interest  of  those  owners.   As  we  view  it,  the 
situation  is  precisely  the  same  as  if  Mary  White,  who  did  not 
know  that  her  husband  had  sold  his  interest,  had  herself 
employed  the  attorney  to  appear  in  the  condemnation  suit  on 
behalf  of  whoever  were  the  owners  of  the  property. 

The  issue  before  this  court  is  whether  a  cotei(iant 
who  in  good  faith  defends  the  property  in  a  condemnation  suit 
has  the  right  to  authorize  the  payment  of  fees  to  the  attorney 
out  of  moneys  held  for  the  owners  of  the  property.  A  tenant  in 
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common,  in  an  accounting  with  the  other  tenants  in  common,  is 
allowed  remuneration  for  all  disbursements  for  the  recovery, 
defense  or  protection  of  the  property.   Gosselin  v.  Smith. 
154  111.  74,  39  N.E.  980.   A  tenant  in  common  has  the  right 
under  this  rule  to  authorize  payment  of  the  attorney  who 
defended  the  property  in  a  condemnation  suit  out  of  moneys 
held  for  the  owners  of  the  property.   Defendant  Hill  should 
be  charged  with  $416.67. 

Decree  affirmed. 

Dempsey,  P.J.,  and  McCormick,  J.,  concur. 
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JOHN   KAKES, 

Plaint iff "Appellee, 

V. 

PAUL  ANTHONY, 

Defendant-Appellant 


APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  CHICAGO, 


MR.  JUSTICE  ENGLISH  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff's  Statement  of  Claim  alleged  def  endant '■'s  failure 
to  repay  a  loan  of  $1,000.   Defendant  answered,  denying  plain= 
tiff*s  allegations,  and  filed  a  Counterclaim  seeking  repayment 
of  loans  to  plaintiff  totalling  $2jl60o   After  trial  without  a 
jury,  the  court  entered  judgment  for  $15600  against  defendant 
on  the  Statement  of  Claim,  and  on  the  Counterclaim  found  the 
issues  in  favor  of  the  plaintiff  =  counter-def  endant  <.   Defendant 
appeals  from  both  parts  of  the  judgment  order. 

Plaintiff  owned  a  liquor  store  which  he  wanted  to  sell^ 
Defendant  was  the  salesman  from  whom  plaintiff  bought  his 
supplies s  so  defendant,  apparently  to  keep  the  account,  sought 
to  help  plaintiff  find  a  buyer.   Defendant,  in  fact,  agreed  to 
furnish  the  money  for  a  Mr.  Adams  who  indicated  willingness  to 
buy  plaintiff's  store. 

On  June  1,  1960  plaintiff,  defendant,  Adams  and  a  certified 
public  accountant  met  to  determine  the  value  of  the  business  and 
.arrange  the  sale.   The  meeting  was  very  informal.   The  accountant 
worked  out  the  figures  on  a  sheet  of  paper  and  a  price  of  $2,310 
was  agreed  upon.   Against  that  amount  the  purchaser  was  givdn 
credit  for  $600  which  plaintiff  owed  defendant  for  liquor  the 


=  2= 

latter  had  paid  for  on  behalf  of  plaintiff.   Defendant  then 
gave  plaintiff  his  check  for  $710  and  it  was  agreed  that  the 
balance  of  $1,000  would  be  paid  by  defendant  to  plaintiff  on 
the  following  Friday. 

Defendant's  principal  contention  is  that  the  allegations 
of  the  Statement  of  Claim  do  not  correspond  with  the  proof, 
since  the  facts  which  the  court  considered  as  having  been 
established,  did  not  prove  a  loan,  but  rather  a  debt  on  an 
oral  contract  of  sale. 

To  constitute  error,  such  a  variance  between  pleading 
and  proof  must  be  material  and  substantial.   (Miller  v.  Arliskas , 
324  111.  App.  588.)  We  conclude  that  the  variance,  if  there 
were  one  at  all,  was  slight  and  immaterial.   When  the  terms  of 
the  transaction  were  agreed  upon,  plaintiff  was  entitled  to  full 
payment.   He  accepted  a  partial  payment  and  gave  defendant  a 
few  days  to  pay  the  balance  of  $1,000.   The  obligation  to  pay 
was  shown  to  have  existed,  and  it  was  not  unreasonable,  under 
all  the  circumstances,  for  plaintiff  and  the  trial  court  to  have 
considered  it  in  the  nature  of  a  loan. 

Defendant  also  argues  that  the  trial  court  erroneously  re- 
fused to  admit  certain  exhibits  into  evidence  which  he  asserts 
would  have  supported  his  Counterclaim.   It  would  appear  from  the 
brief  on  this  point  that  the  question  was  submerged  in  the  court's 
decision  on  the  rest  of  the  case.   In  any  event,  however,  the  par= 
ticular  point  was  not  preserved  in  the  abstract  in  a  way  which 
would  enable  us  to  review  the  matter.   (Jackson  v.  Gordon,  37 
111.  App.  2d  41,  45  (1962).  ) 
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We  consider  it  unnecessary  to  recite  the  testimony  in 
detail.   This  case  fits  precisely  into  the  rule  which  pre- 
vents us  from  disturbing  the  trial  court's  decision  unless 
we  determine  that  it  is  clearly  contrary  to  the  manifest 
weight  of  the  evidence.   We  could  not  reach  such  a  conclusion 
in  this  case  without  substituting  our  judgment  for  that  of  the 
trial  court  in  assessing  the  credibility  of  the  witnesses,  and 
that  we  are  not  permitted  to  do. 

This  principle  of  law,  controlling  in  the  instant  case, 
is  so  well  settled  as  to  require  the  citation  of  no  authority. 
The  judgment  of  the  Municipal  Court  of  Chicago  is  affirmed. 

AFFIRMED. 


BURMAN,  F.J.,  and  MURPHY,  J.,  concur, 


PUBLISH  ABSTRACT  ONLY. 
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ELWYN  L.  CADY, 


Appellant 


HARTFORD  FIRE  INSURANCE 
COMPANY,  a  Corporation, 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


Appellee.     > 
MR,  JUSTICE  McCORMlCK  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  June  28,  1961  Elwyn  L.  Cady  filed  a  complaint  m 
the  Superior  Court  of  Cook  County  seeking  to  recover  under 
the  provisions  of  an  insurance  contract  which  he  entered  into 
with  the  Hartford  Fire  Insurance  Coir.pany ,  a  corporation.   On 
motion  of  the  defendant  the  court  dismissed  the  complaint. 
It  is  from  this  order  that  the  plaintiff  has  appealed. 

The  complaint  alleged  in  substance  that  the  plaintiff. 
a  Missouri  resident,  had  entered  into  an  insurance  contract  on 
October  1,  1959  Vv^ith  the  defendant,  and  that  the  insurance 
policy  afforded  the  plaintiff  protection  for  certain  buildings 
from  damages  occasioned  bv  windstorm  and  hail.   He  further 
alleged  that  on  June  29,  I960,  while  the  policy  was  still 
in  full  force  and  effect,  a  storm  damaged  and  partially 
destroyed  his  insured  buildings j  resulting  in  damages  of 
$3,500.   The  plaintiff  also  alleged  that  pursuant  to  certain 
Missouri  statutes,  he  elected  to  have  the  defendant  repair 
the  buildings,  and  that  the  defendant  disclaimed  liability 
and  refused.   The  nlaintiff  claimed  that  the  defendant's 
failure  to  perform  was  vexatious  and  unjustified,  and  sought 
to  invoke  another  Missouri  statute  entitling  the  plaintiff  to 
attorney's  fees.   He  prayed  for  $3,500   compensatory  damages. 
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$35,000  punitive  damages,  plus  interest  and  costs.   In  the 
alternative  the  plaintiff  sought  an  order  of  specific  per- 
formance of  statutory  obligations  to  repair.   With  the  filing 
of  the  complaint  the  plaintiff  filed  a  demand  for  a  jury  trial . 

On  August  11,  1961  the  defendant  filed  a  motion  to 
dismiss  the  complaint.   The  motion  was  based  upon  three  separate 
grounds'.   (1)   forum  non  conveniens ;  (2)  non-residency  of  the 
plaintiff  and  his  failure  to  comply  with  paragraph  3,  chapter 
33,  Illinois  Revised  Statutes,  requiring  a  non-resident  of  the 
State  of  Illinois  to  file  security  for  costs;  and  (3)  insuffi- 
ciency of  the  complaint  at  law  to  state  a  cause  of  action.   In 
support  of  the  motion  the  defendant  filed  an  affidavit  asserting 
(I)  that  the  insurance  contract  was  issued  in  the  State  of 
Missouri  and  its  provisions  are  governed  by  the  law  of  that 
State;  (2)  that  the  plaintiff  is  a  resident  of  Missoiari,  the 
defendant  is  licensed  to  do  business  in  that  State,  and  the 
property  over  which  the  dispute  exists  is  located  in  that  State; 
(3)  that  three  of  the  witnesses  the  defendant  will  have  to  call 
in  the  trial  of  the  cause  live  in  Missouri;  (4)  that  the  Illinois 
courts  are  pJi«/erless  to  enter  a  decree  of  specific  performance 
requiring  positive  acts  of  an  Illinois  defendant  in  another 
State;  and  (5)  that  the  backlog  of  jury  cases  now  pending  in 
the  Superior  Court  of  Cook  County  is  so  large  that  the  case  at 
bar  could  not  possibly  come  to  trial  in  the  normal  cours£  of 
events  in  at  least  five  years. 

On  November  10,  1961  the  trial  court  entered  the 
following  order: 

"This  cause  coming  on  to  be  heard  on  the  motion  of 
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the  defendant  to  dismiss  the  complaint,  the  Court 
having  heard  arguments  of  counsel  and  being  advised 
in  the  premises* 

"IT  IS  ORDERED  that  the  complaint  of  Elwyn  L, 
Cady  against  the  Hartford  Fire  Insurance  Company 5 
a  Corporation,  be,  and  the  same  is  hereby  dismissed. 
It  is  further  ordered  that  defendant  have  and  recover 
of  plaintiff  its  costs  herein  expended  and  have 
execution  thereof," 

Since  the  plaintiff  has  elected  to  appeal  from  this  order  it  is 

incumbent  upon  this  court  to  ascertain  whether  the  order  is 

final,  and  one  from  which  an  appeal  may  be  prosecuted.   The 

order  merely  dismisses  the  complaint  and  awards  cosLa;  to  the 

defendant.   The  same  facts  were  before  the  court  in  Aetna 

Plywood_&  Veneer, Co,  v.  Robineau,  336  111.  App.  339,  83  N.E.2d 

896 o    Section  77  of  the  Civil  Practice  Act  provided  then,  as 

now,  that  appeals  shall  lie  to  the  Appellate  or  Supreme  Courts 

in  cases  where  any  form  of  review  may  be  allowed  by  law  to 

revise  final  judgments,  orders  or  decrees.   The  court  in  that 

case  said: 

"The  court  entered  an  order  that  on  motion  of  the 
attorney  for  defendants  'to  enter  judgment  in  favor  of 
said  defendants  or  to  dismiss  the  complaint  filed 
herein;  and  the  court  having  hsard  arguments  of 
counsel  and  having  been  fully  advised  in  the  premises - 
finds  that  said  complaint  Is  insufficient  in  law  to 
sustain  plaintiff's  action,'   and  concluded  by  saying 
that  'it  is  therefore  ordered  that  said  complaint  be 
and  the  same  is  hereby  dismissed  at  the  plaintiffs 
cost . ' " 

Within  thirty  days  the  plaintiff  filed  a  motion  to  vacate  the 

order  and  to  file  an  amended  complaint  instantero   The  court 

denied  the  motiono   Plaintiff  appealed  from  both  orders.   In  the 

opinion  the  court  cites  and  quotes  from  C.hic.agp  Portrait  Co ..  y. 

Chicago  Crayon  Co. .  217  III.  200,  75  N.  E.  473,  stating: 

"'Appellant  was  plaintiff  and  appellee  was  defendant 
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in  this  suit  in  the  circuit  court  of  Cook  County,   That 
court  sustained  the  general  demurrer  of  the  defendant 
to  the  declaration  and  the  plaintiff  elected  to  stand 
by  the  declaration.   The  recital  of  said  facts  in  the 
record  is  followed  by  this  judgments   "Therefore  it 
is  considered  by  the  court  that  the  defendant  do  have 
and  recover  of  and  from  the  plaintiff  its  costs  and 
charges  in  this  behalf  expended  and  have  execution 
therefor,"  -  -  * 

•"The  judgment  was  not  final  and  the  statute  only 
authorizes  appeals  from  final  judgments.   The  circuit 
court  merely  sustained  a  demurrer  to  the  declaration, 
and  neither  adjudged  that  the  plaintiff  take  nothing 
by  the  writ  or  that  the  defendant  go  hence  without 
day,  and  the  judgment  contained  no  words  of  equivalent 
meaning.   There  was  no  trial  of  any  issue  resulting 
in  a  finding  for  the  defendant,  as  there  was  no  issue 
to  be  tried  and  there  was  nothing  in  the  nature  of  a 
determination  of  the  rights  of  the  parties.   Such  a 
judgment  is  not  final,   (Wenom  v.  Fo_s_sidk,  213 
111.  70;  11  Ency,  of  Pi.  &  Pr,  925.)  *  *  *,"• 

In  Griffin  v.  Board  of  Education  of  the  City  of  Chicago. 

38  111,  App.2d  79,  186  N,E,2d  367,  the  trial  court  had  entered  an 

order  sustaining  a  motion  of  the  defendant  to  strike  the  amended 

complaint,  and  in  that  order  set  out  that  the  court  sees  no 

just  reason  to  delay  appeal  of  this  order.   In  the  opinion  we 

said: 

"The  last  sentence  in  the  orders   "The  Court  sees 
no  just  reason  to  delay  Appeal  of  this  Order'  is  super- 
fluous.  Such  an  express  finding  makes  an  order  final 
and  appealable  only  in  those  cases  involving  multiple 
parties  or  claims  for  relief,  and  where  an  order, 
decree  or  judgment  is  entered  as  to  one  or  more  but 
fewer  than  all  of  the  parties  or  claims.   111  Rev 
Stats  (1961)  c  110,  §  50(2),   This  case  is  against 
one  defendant  and  for  one  claim," 

We  held  that  the  order  was  not  a  final  order  from  which  an  appeal 

lies,  and  sustained  the  defendant's  motion  to  dismiss  the  appeal, 

citing  Chicago  Portrait  Co.  v,  Chicago  Crayon  Co, ,  supra i   Prange 

V.  City  of  Marion,  297  III,  App.  353,  17  N.E,2d  616;  Bd.  of  Ed. 

of  Grant  Com.  H.  S.  Dist.  No.  121  v,  Bd.  of  Ed.  of  Richmond-Burton 

Com.  H.  S,  Dist.  No.  157.  301  111.  App,  228,  22  N.E,2d  400; 
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Thompsonv.  Contreras.  340  ILl.App.  527 „  92  N,E.2d  340; 

Johnson  v.  City  of  Rockford,  26  Ill„App.2d  133^  169  NoEo2d 

534;  and  Aetna  Plywood  &  Veneer  Co.  v.  Robineau.  supra. 

In  Johnson  v.  City  of  Rockford,  supra,  the  court 

said: 

"Where  the  order  merely  sustains  defendant's 
motion  to  strike  complaint  without  stating  more, 
such  order  is  not  a  final  appealable  order,  and 
appeal  therefrom  must  be  dismissed,  even  though 
the  question  of  jurisdiction  is  not  raised  by  the 
parties.   Tilton  v.  Ludwig,  327  111,  App .  202, 
63  N.E.2d  527." 

The  greater  part  of  the  argument  in  the  briefs  filed 

in  this  court  deals  with  the  question  whether  the  court  could 

properly  dismiss  the  suit  because  of  the  objection  of 

forum  non  conveniens  .!•  As  we  have  pointed  out  the  order  of 

the  trial  court  did  not  dismiss  the  suit,  and  so  this  question 

is  not  properly  before  us. 

The  order  entered  in  the  case  before  us  is  not  a 

final  order  from  which  an  appeal  could  lie.   The  appeal  is 

dismissed. 

Appeal  dismissed. 

Dempsey,  P.J.,  and  Schwartz,  J.,  concur. 


The  motion  to  dismiss  the  complaint  is  based  upon  three 
separate  grounds.   The  record  does  not  show  the  ground 
upon  which  the  court  acted. 


Abstract  only. 
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IN  THE 
A^i^LLATE  COURT  OPJCUNOIS 

SECOND  biSTRICT      f%ST  DIVISION 


OCTOBER,^TO^i.  A.   D.    1962 
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JACQUEUME  L.  SLQltE,  Administrator 
of  the  Estate  of  Cyft^E  VON  SLOKE. 
deceased,  / 

Plaintiff- Appellant. 


vs. 


EYA  G.   MORTON, 


Defendant  Appellee. 


x^f-xi'^-^fr 


Appeal  froK)  the'\ 
Circuit  Court  of 
Peoria  County. 
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SMITH,  J.  : 

Plaintiff  appeals  frott::  a  judgn^ent  in  bar  of  her  suit  for  loss  of  support 
under  tHe  Ulinois  Drans  Shop  Act,  Ul.  Rev.  Stat/.  Mi^  ^S  ^^  135  (1958). 
She  had  alleged  that  the  defendant  caused  the  intoxication  of  one  Schwindenharomer 
as  a  result  of  which  he  drove  his  autorr:obile  into  that  of  plaintiff's  husband,  thereby 
causing  his  death.    She  further  alleged  the  employ n^ent  of  her  husband  as  a  sales 
man  and  the  use  of  his  earnings  exclusively  for  the  support  of  hix^iself,  his  wife 
and  minor  child  and  prayed  judgrsrient  for  $20,  000.  W^   Issue  was  joined  by  an 
appropriate  answer  denying  these  allegations. 


After  issue  thus  joined  defendeuit  filed  her  motion  for  sunsniary  Judg 

nrjcnt,   supported  by  affidavit,  asserting  that  others  had  paid  the  plaintiff  amounts 

■A.  - 

in  excess  of  $20,  000^  under  the  .Wrongful  Death  Act,  111.  Rev.  Stat/  Osi^  70/. 


/// 


^■nncwK-^'sfrsia:— ,.  .«:aEaoc«*iS»Lieer5i.*««vvs.--;:.-- J-=-_-.-^s;- 

79uBmi3da9l!MiJ:vif9@  9110  lo  ttolimalxoial  »Ai  b--    -  -  '••,^9lla  brnd  edP 

x;<i»7ajil  .biuidamt  a'tliltsil«Iq  ^o  Sudi  ottit  slido tswu;,^  *iri   3/0 -to  >*;  friiriv  lo  llussn  a  bu 
aaS^B  ii  a«  bn«<i«vfi  iSfi  lo  Ine^irxolqrcs  9dt  b»g»Ii£  i«»<ititi1  ed^     uilssb  uld  ^uiso 
9ltl«f  aid  ,lI»BiTilfi  lo  tnoqqaa  «dl  -loi  xl^viaai^xs  aaniaia*  iiri  to  9«0  aril  boa  om  ■ 
i-iB  ^ii  b»ato[  itmi  &us3l    .^^8  .000  ,0^9  lol  tadoisbvt  baxo"^  twia  biirio  lontin  bas 

.anoilA^olIa  aaahi  ]^^(aab  ivmma*  aiaiiqoiqqxi 

AOT^i^Hiiit)  \te)ff  .volK   ,UI  .tt>/i  dtssa  liA^ooir.  tMil  fkma  «^j,000  ,0S$  lo  aaooxa  ni 


V^IBliS^'  1  6t  seq.  (1959),   and  that  such  amount,  being  in  excess  of  the  arrount 
recoverable  under  the  Draro  Shop  Act.   was  a  complete  bar  to  this  suit.     The 
trial  court  allowed  the  motion  for  summary  judgn:;ect  and  entered  an  appropriate 
judgment  in  bar.    Plaintiff  then  filed  her  motion  to  vacate  the  judgment  and  for 
leave  to  file  an  arnended  complaint.    Attached  to  the  motion  was  a  proposed 
aniended  complaint  alleging  that  her  total  loss  of  support  aggregated  $42,  S0CM|9i 
that  others  had  paid  her  $22,  500^1^  vtrhich  should  be  credited,  and  prayed  judg-      \ 
ment  for  the  balance  of  $20, 000,^^  under  the  DraiB  Shop  Act.    The  trial  court 
denied  the  motion  and  this  appeal  followed. 


I'l    ^ 


Appellant  first  contends  that  summary  judgment  procedure  was  in 
appropriate  as  the  subject  rratter  of  the  rr>otion  should  have  been  raised  earlier 
in  the  case  either  by  motion  under  C.  F.  A.  Sec.   4£,  111.  Rev.  Static  <21|f|||^  110, 
f^  48  (1959),  or  under  C.  P.  A.  Sec.   43(4),  111.  Hev.  Stati ,  tw^»  110,  Pfti^ 


43(4)  (1959).     We  deem  it  unnecessary  to  deternsine  whether  the  subject  rr.atter 

of  defendant's  motion  was  appropriate  to  the  use  of  either  of  these  sections  of  the 

C.  P.  A.     That  it  ir.ight  or  could  have  been  so  used  does  not  mean  that  it  must  have 

been  so  used.     The  summary  judgxnent  provisions  of  C.  P.  A.  111.   Eev.  Stat/, 

aHftpr^  llOjI^w  5?(3)  (1959)  reads:  / 

"The  judgmient  or  decree  sought  shall  be  rendered  forthwith 

if  the  pleadings,  depositions,  and  admissions  on  file,  together 

with  the  affidavits,  if  any,  show  that  tnere  is  no  genuine  issue 

as  to  any  njateriai  fact  and  that  ta.^  moving  party  is  entitled  ...-i.*-*' 

to  a  judgticent  or  decree  as  a  niatter  of  la*.  "  O 

The  defendant's  affidavit  set  forth  specifically  the  payment  of  $^2,  SOO^^by  others 

under  the  Wrongful  Death  Act,  the  acceptance  thereof  and  the  4  **cution  and 

delivery  of  covenants  not  to  sue  by  authority  of  the  Probate  Court  of  Peoria 

County,  and  attached  a  copy  of  the  iProbate  C  ourt  proceedings.     iSio  counter 

affidavits  were  filed.     The  plaintiff's  proposed  amenaed  complaint  dCiXionstrates 
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that  the  facts  stated  in  the  affidavit  are  true  and  that  no  counter -affidavits 
could  have  been  filed.    The  paysrsents  made  stand  adrtiitted.    The  facts  stated 
in  the  uiotion  for  suniniary  judgment  must  he  talcen  as  tru&.     There  is  no 
"genuine  dispute  of  a  aiaterial  fac^'; '  The  trial  court  properly  fuactioned  under 
aumrnary  judgnicnt  procedure  in  so  finding.     A^hether  it  functioned  properly  is 

the  question  before  us. 

/ 

M     =*  /       We  deem  the  lEOtion  of  the  plaintiff  to  vacate  the  judgnjent  adequate  to 
reach  the  ultin  ate  issue  in  tiiis  cast-.     "'The  pur|JOse  of  the  smiacnary  judgraect 
procedure  is  not  to  try  an  issue  of  fact,  but  ratner  to  deterttine  (whether  tiiere 
is  an  issue  of  fact.   ...  If  there  is  a  material  issue  of  fact,  it  must  oe  subtxiitted 
to  the  jury.     The  right  of  the  moving  party  to  a  judgznent  should  be  free  from  doubt.  •'* 
Midwest  Grocery  Co.  v.  i^anno,   29  111.  App.   2d  iie,   12S,   172  K.E.   gd  648,  6S1. 
It  appears  that  the  nsoving  party's  right  to  a  judgment  must  not  only  be  free  from 
factual  doubt  but  that  he  must  also  show  that  he  is    entitled  to  a  Judgment  or  decree 
as  a  matter  of  IawU  C.  P.  A.  Sec.  5?(S),  noted  above.    In  testing  the  motion  of 
the  defendant  for  summary  judgK.ent  this  court  exaudnes  and  considers  the  whole 
record  before  it  and  tr-ay  even  consider  the  sufficiency  of  tne  coixjplaiiit  although 
no  tiiOtion  has  been  directed  to  it.     Moore  v.   Finitert.   28  111.  App.    £d  320,   in 
a.  li.   2d  ?3.    We  thus  corjje  face  to  face  with  the  question  whether  as  a  itiatter  of 
law  the  affidavit  and  motion  of  the  defendant  support  the  judgnrjent  that  the  plaintiff 
take  nothing  by  her  suit.      Ve  are  iinpelled  to  no  Id  that  they  do  not. 

The  cases  are  legion  «*hich  hold  that  the  Dram  Shop  Act  and  the  Vvrong- 
ftil  Death  Act  create  different  statutory  rights  and  duties.    Their  differences, 
history,  philosophy  and  purposes  have  recently  been  amply  and  fully  considered 
by  our  Supreme  Court,     djoierim  v.  Izto.   22  111.   2d  73.   174  N.E.   2d  157;  Cunning 
haai  V.  Brown,   22  111.   2d  23,   l?4N.  £.   2d  153.     Lengthy  analysis  of  these  two 
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cases  woul4  appear  to  be  pointless  duplicity.    In  Iza^o,  at  page  79,  the  Court 

said: 

'Because  of  taese  and  other  distiactions  between  the  two 
acts  we  have  held  that  the  two  acts  are  separate  and  distinct 
and  that  the  nature  ajad  an»ouat  of  damages  provided  for  in 
the  Liquor  Control  Act  are  aot  to  be  liaited  (O'Connor  v. 
Rathje.  S6fc  111-   SS,   12K.  F.   2d  878)  or  expanded  {Howlett 
V.   DogUo.    402  111.    Sll,    &3  is..  E.    24  VOB,   6  ALK  2d  780) 
by  the  provisions  of  the  i^/rongful  Death  Act.  .  .  . 

'A  comparison  of  t*ie  two  acts  reveals  that  the  General 
Assembly  did  not  conteropiate  that  the   vrongful  Death  Act 
should  supplant  or  supplement  the  remedy  it  carefully  created 
and  limited.  *' 

W©  would  not  quarrel  with  this  statesjant  if  we  could.    'Ve  could  not  quarrel  with 

it  if  we  would.     vSe  have  carefully  studied  both  acts  and  there  is  nothing  in  either 

that  suggests  that  either  the  one  or  the  other  is  a  deiinaitatioii  of  or  an  enlarge 

nsent  of  the  other.     We  can  find  nothing  in  either  tliat  suggests  that  the  pursuit 

of  a  remedy  under  one  against  a  certain  class  of  wrongdoers  is  an  election  to 

abandon  any  suit  against  another  class  of  wrongdoers  under  tne  otaer. 

In  Ctmningham,  the  Supreme  Court  held  that  the  Dram  Shop  Act  pro 
vides  the  only  remedy  against  tavern  operators  and  owners  of  tavern  premises 
for  injuries  to  person,  property  or  means  of  support,  by  an  intoxicated  person 
or  in  consequence  of  Intoxication.    It  refused  to  allow  a  comttion  law  action  not 
based  on  the  Act.    It  thus  seems  clear  that  to  bar  this  action,  as  we  are  asked  to 
do.  exculpates  the  defendant  tavern  operator  fron>  liability  by  the  use  of  a  statute 
which  does  not  control  her.     It  would  exculpate  her  because  of  payments  made  by 
others  under  a  statute  which  was  not  Intended  either  to  supplant,  enlarge  or 
supple n^ent  the  tran^  Shop  Act. 

The  defendant  urges,  however,  that  to  perrjiit  recovery  in  the  instant 
suit  is  to  permit  a  double  recovery  or  double  satisfaction  for  a  single  injury. 
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But  does  it  ?    We  necessarily  observe  that  there  was  but  one  death<*-'but  on* 
basic  injury  from  which  the  damages  flow.    We  also  necessarily  observe  that, 
in  our  modern  econoa-iy,  the  dausages  flowing  fronrj  this  one  death  may,  realistic- 
ally, be  in  excess,  as  a  matter  of  fact,  of  the-  aggregate  perralssible  recovery 
under  both  acts.    In  each  act  the  legislative  dollar  ceiling  is  the  only  recoverable 
loss  under  the  particular  act.     We  do  not  understand  the  legislature  to  have 
established  the  total  "loss  of  support"  or  ^'pecuniary  injuries  '  actually  sustained, 
but  only  the;  li«rdt  recoverable  under  «ach  act.    Under  tbe  proposed  amended  coiri 
plaint,  the  totality  of  daciage  from  the  single  death  is  alleged  to  be  $42,  500,  ^^^'^""^ 
$52,  500, |N9  has  been  paid  by  othCTS  ajrid  should  be  properly  credited.    How  cart  it 
be  said  that  the  recovery  of  the  $20,  OOO-j^S^' balance  under  the  Dram-  Shop  Act 
pernnits  a  double  recovery  or  double  satisfaction  is.  i*7hole  or  in  part"? 

But  the  defendant  suggeets  that  sine©  "pecuniary  injury'  under  the 
Wrongful  Death  Act  includes  "loss  of  support '  under  Dram  Shop,  payment  uxider 
the  former  necessarily  includes  satisfaction  of  loss  of  support"  under  the  latter. 
That  "p«c»niftfy  injuries"  comprehend  and  include  "loss  of  support"  is  well  eatab 
lished.     McClure  V.   Lence,  349  111.   App.  341,   110  K.E.   2d  695;  McCormick  v. 
Kopmann,   23  Ul.    \pp.   2d  188,   161  N.  E.   2d  720;  Hall  v.  GllHns,   13  111.    ?d  26; 
147  iy,  E.   2d  352.     We  neither  quarrel  «rith  that  principle  nor  do  we  repudiate  it. 
The  term  "pecuniary  injuries"  is  anuch  broader  in  scope  than  "loss  of  support*'.  / 
liftli  V.  Gillins,  noted  above.     *:'/here  the  plaintiffs  are  widow  and  lineal  kinsmea 
a  presunsption  of  loss  arises  fron,  the  relationship  «rithout  proof  of  actual  loss. 
iiowlett  V.   Doglio.   432  111.   311.   63  N.  L.    2d  706.     It  even  includes  loss  of  in 
struction  and  n  oral  and  intellectual  training  brought  about  by  the  death  of  the 
father.    Goddard  v.  Enaler,   222  111.  462,   7fe  N.  E.  SOS.    It  is  abundantly  clear 
that  "loss  of  support"  and  "pecuniary  injuries"  are  not  synonymous.    Since  they 
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^  are  not  as  a  matter  of  law  synonymovM,  nor  do  they  embrace  the  same  con- 
siderations, how  can  we  say  they  are  mutually  exclusive  as  a  matter  of  law. 

j   1^1         In  the  case  at  bar,  the  plaintiff  alleges  a  totality  of  loss  fronj  a  single 
death  of  $42,  500.|S^'    We  approve  plaintifrs  ^villingness  to  credit  $22,  WQ^00>-"'^  ^ 
already  received  for  "pecuniary  Injuries"  to  reduce  the  totality  of  damages. 
In  so  doing,  we  merely  approve  the  philosophy  of  Aldridge  v.   Morris,  337  III. 
App.  369,  t6  K,  i .   2d  143,  that  we  ar©  not  "adjusting  the  burdens  of  misconduct 
but^^^  merely  assuring  a  single  recovery  for  the  damages  sustained,  rather  than 
sanctioning  as  *r<any  complete  recoveries  as  there  n  ay  be  defendants.  '    Under 
the  proposed  amended  complaint  the  plaintiff  will  receive  no  double  recovery  either 
in  whole  or  in  part.    By  recovering  the  maximuiE  under  the  Dram  Shop  Act,  she 
will  recover  only  the  totality  of  damages  she  says  she  has  sustained.     Under  the 
pleadings  in  this  case;,  the  fact  of  total  daaiages  amounting  to  |42,  SOOi^flfts  a 
triable  issue,  the  payo.ent  of  $22,  300«iig&  is  not  disputed  and  the  balance  of 
$20,  OOOtiii  is  necessarily  a  triable  issue  of  fact.     Under  the  issues  made  by     ._..„-..-,j«,f 
these  pleadings  the  eieniants  coniprislng  the  $22,  SOO^^lS^are  immaterial.     CeLude 
V,   Rimek.  351111.  App.;  466,   US  K.I.   2d  561.     It  is  the  fact  of  $22,  S00«3^.^-'--^^^^ 
credit  that  alone  is  rxiaterial.    Its  component  parts  are  no  concern  either  of 
court  or  jury.    Either  court  ar  jury,  as  the  case  may  be,  will  determine  only 
the  totality  of  damage,  apply  the  credit  and  find  the  balance  due,  if  any,  under 
proper  instructions  by  the  court  as  su^ested  in  Aldridge,  if  a  jury  trial. 

We  do  not  wish  to  be  understood  as  repudiating  tne  doctrine  of  DeLude 
v.  Hin:>ek,  351111.  App.    466,   115  K.E.   2d  561,  that  the  court  iohould  apply  the 
credit  pro  tanto  after  judgment.    JElther  njethod  may  appropriately  be  used  tmder 
appropriate  circumstances  and  appropriate  pleadings.    Here  the  plaintiff,  by  her 
pleadings,  has  made  the  issue  aj^  is  fctound  by  them.     We  apprehend  there  may 
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be  circumstances  where  the  principle  of  DeLud«  will  accomplish  justice  where 
that  of  Aldridge  may  not.    In  either  event,  the  trial  court  must  be  alert  to  the 
proper  use  of  the  principle  that  it  may  not  be  used  as  a  devastating  trial  t  actic 
by  either  side. 

We  are  fully  aware  that  there  is  language  in  the  cases  above  cited  and 
in  others  which  appears  to  militate  against  the  conclusion  we  reach.    Through 
them  all  runs  the  thesr.e  that  it  is  abhorrent  to  natural  as  well  as  man  made 
justice  that  there  should  be  a  double  recovery  for  the  same  injuiry.    On  that 
platfortn  they  properly  stand.    On  that  same  platform  we  too  stand.    iNone  of 
tnem,  so  far  as  we  can  ascertain,  were  confronted  with  the  factual  actuality, 
as  we  are.  that  there  can  be  no  double  recovery  under  the  allegations  of  the  instant 
coDplaint.      ¥hat  the  end  result  in  this  case  ma.y  be  we  do  not  even  conjecture. 
Suffice  it  to  say  that  the  totality  of  injury  dollar = wise,  reduced  by  payments  already 
nr.ade  for  the  same  injury,  with  an  alleged  balance  due  ougM  and  does  present  a 
triable  issue.    Judicial  precedent  does  not  present  an  impossible  baxrier  which 
we  can  neither  scale  nor  penetrate.    Inherent  in  the  prohibition  against  double 
recovery  is  the  salutary  thought  tliat,  under  the  law,  there  is  and  should  be  an 
adequate  recovery  for  every  injury.    '-^Ve  deal  with  two  statutes     statutes  passed 
by  our  legislature  to  reaiedy,  in  a  measure,  the  arciiiaic  principles  and  deficiencies 
of  the  common  law.     We  approve  the  statement  of  Mr.  Justice  Cardozo  in  Van 
Beeck  V.  Sabine  Towing  Co. ,  300  U.S.  342,  350,  M  L.  ed.  685  <ld37)  cited 
with  approbation  in  Zostautas  v.  St.  Anthony  DePadua  Hospital,   23  111.   2d  326, 
334.  178  N.  £.   2d  303.    He  said:    "It  would  be  a  n^lsfortune  if  a  narrow  or 
grudging  process  of  construction  were  to  exemplify  and  perpetuate  the  very 
evils  to  be  remedisd.  "    Defendant  Dram  Shop  operator  seeks  to  exculpate  herself 
through  the  benefaction  of  others  under  a  statute  which  does  not  concern  her.    She 
seeks  to  crawl  under  the  protective  umbrella  of  an  act  designed  to  affect  only 
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others.    Her  liability  is  under  the  Dran;  Shop  Act,  and  only  under  it,  Cun- 
ningham V.   Brown,  noted  above.     She  is  unharmed.    She  is  not  i^urt.    She  «rill 
bear  no  additional  burden  dollar  wise.    She  will  bear  only  that  loss  of  support 
up  to  a  maximuna  of  $20,  000<|^^ which  the  evidence  will  sustain.     This  the 
legislature  has  said  she  should  do. 

We  necessarily  conclude  that  the  motion  and  the  affidavits  in  support 

thereof  are  insufficient  as  a  matter  of  law  to  support  the  judgment  in  bar.     Ac 

cordlngly,  this  cause  ir^vstbe  reversed  and  remanded  to  th«  trial  court  with 
directions  to  deny  the  motion  for  suirmary  judgnicnt  and  to  proeeed  in  conforadty 
with  the  views  herein  expressed. 

Reversed  and  remanded  with  directions. 

McNEAL,   P.  J. ,  and  DOVE.  J. .  concur. 
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Gen.  No.  11684  March  19,  1963 

The  Court  has  this  day  entered  the  following  order  in  the  case  of: 

Jacqueline  L.  Slone,  Administrator,  etc.  v.  Eva  G.  Morton 

Opinion  modified  and  petition  for  rehearing  denied. 

PAUL  V.  WUNDER, 

Clerk 

(NOTE: 

For  your  convenience,  a  copy  of  the  Court's  order  showing  the  changes 
i.A   enclosed  herewith,  together  with  a  copy  of  the  final  page  of  this 
opinion  as  ordered  changed.  Kindly  make  such  substitution  and  cor- 
rection in  the  opinion  heretofore  sent  you,  as  are  necessary.) 
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BE  IT  REMEMBERED.  That,  to  wit:  On  ttie  Ifth  <Uyof       Murch,   A.D.    1963 

trtjikin  prooeedioj:*  were  had  and  orders  made  apd  entered  of  record  by  said  Court,. among  which  is  the 

\i  ,  .         • 

>lj<]^frins;  viz. : 

j«cqu«lliM  L.   SloiM,  Adainistrator  of 
th«  CftMt«  of  Cljrd*  Von  SloiM,  d«c««tod, 

I  Appellant  App««l  f ro«  th« 

11664  \   vt.  Circuit  Court  of 

■'  L 

Iva  G.  Hbrton,.  Pooria  County, 

I  AppollM 

I    Now  on  thit  day  thla  canto  eoaing  on  for  hoaring  upon  tha 

i 

^titiott  for  a  rahaarlnt  filod  horaln,  and  tha  Court  having  duly, 
conaidorod  aaid.patition,  9m  woil^aa  ttia  aattara  and  thinga  al- 
:.«f«d  in  aapport  tharoof.,  and  boing  now  fully  advlaad  in  tha 
fraalaaa; 

It  la  tharafora  ordarad  by  tha  Court  that  tha  final  paragraph 
*f  th^  opinion  of  thia  Court  haratofora  fllad  harain^  on,  to*wit: 
l'al«ttary  19 »  1963,  ba  atrickan  and  dalatad  tharafro«,  an^^  inataad 
^^•d  in  llM  tharaof,  tha  followii^  ba  inaartadt 

Ua  naeaaaarily  eoncloda  that  tha  aotion  and  tha  affidavits 
ft.n  aop,port  tharaof  ar*  iaaiifiiftifg|t_iiii  a.  jMiCCar^  of^law""^  aoppert  tjh* 
jttdgpanc  in-^bar«  i,\  Tha  trial  oo«?t  thsraf era  errsd  is  daring  tha 
plaintiff *a  aotion  to  vaeata  tha  jndgnant  and  for  laava  to. f  11a  an 
faaadad  eoaiplaivt..  Aeeordinglyt  thia  eanaa  mat  ba  ravaraad  aad 
raaandad  to  tha  trUl  court  with  diraetiona  to  grant  tha  plaintiff's 
•at ion  to  ^•mmXM   tha  jndgnant  aad  for  laava  to  fila  tha  propoaad 
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MMndttd  complaint »  vac«c«  th«  Judgnant  In  bar  and  to  proceed 
in  conformity  with  th«  vlawa  haraln  axpratflsd* 

And  It  la  furthar  ordarad  by  tha  Court  that  tha  word 
"ara"  In  Una  8  on  paga  6,  of  aald  opinion,  be  atrickan. 

-And  it  la  further  ordered  by  the  Court  that  said  petition 
for  a  rehearing  harelil,  be  and  the  same  is  hereby  overruled  and 
denied. 


STATE  OF  ILLINOIS,] 
Appellate  Court,     ps. 

SECOND  DISTRICT, 


PAUL  y.  WUNDER 
I,  .TTISTTTS  T,.  .TtiHNi^ON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do 
hereby  certify  that  the  foregoing  is  a  true  full  and  complete.copy— of — G€I"-t-a-i-n— Proeeedi-nas 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  now  of  record  in  my  said  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this -4-.-:.?.!?. day  of 

f!!t§.??.h ..._ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and ^IcfeK sixt-jr-three;- 

(18B20-3M.6-5B)   2„^^  Clerk  of  the  AppeUate  Court. 
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UNIT2D  STAT'.'JS  CF  Ai^i.lIGA 


State  of  Illinois  ) 
Appellate  Court   )   ss: 
Second  District   ) 

At  a  term  of  the  Appellate  Court,  be^un  and  h3ld 
at  Cttawa,  on  Tuesday,  the  5th  day  of  February,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  sixty- 
three,  within  and  for  the  Second  District  of  Illinois: 

FIRST  DIVISIC.N 
Present  —  Honorable  DAN  :i.  McNEAL,  Presiding  Justice 
Ilonorable  SAI-iUSL  C,  Sl'ilT?!,  Justice 
Honorable  FRAlTiXIN  R.  DCVE,  Justice 
PAUL  V.  W UNDER,  Clerk 
JAl^S  A.  CALLAI-IAN,  Sheriff 
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